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FOREWORD 


Ihete is undoubtedly zoom feu an up to date text book upon 
the law i elating to dnonv of poisons pioles-ung the Chustian 
lebgion in India Mr. J C. Forbes, who as an Vdvocale of the 
Onginal Side of the Bombay High Com I, has had 'onsideiable 
expenence in divoue malteis, ptesenls such a book us an attrac 
Uve fonn which should piove cxUemely useful to piaclilioneis. 

Mi. Forbes has taken Sections of the Indian Di voice Act 
of 1869, as amended, in turn, and has illustrated then opeiation 
where 1 neeessaiy by a icfoienee to leading decisions. He has 
dealt lolly with siirh matteis as dominie, the /ei loci contractus, 
admissions and conlessions, non access and piesumption of 
legitimacy, alimony, the custody ol children, and the right of 
mleivention liy a duly appointed oflieei conesponding with 
the King’s Proctoi m England, and questions of pioceduie 
are clearly and adequately treated. In addition to setting 
out in appendices the Rules of the Bombay, Calcutta and 
Madras High Courts under the Indian Divorce Act ol 1869, 
Mr. Forhes has also set out conveniently in appendices the 
sections of the Indian and Colonial Divorce Jurisdiction Act, 
1926, which confers divorce jurisdiction in certain cases upon 
Courts in India and other parts of His Majesty’s Dominions, 
where the parties are domiciled m England or Scotland, and the 
Rules made thereundei, and has referred to some important 
decisions in connection with this Act. 

I congratulate Mr Forbes upon his treatment of the subject, 
and I commend this hook with confidence to members of the 
profession. 

C. P. BLACKWELL. 

November 30th 1937, 



PREFACE 


The Indian Divorce Act (IV of 1869) was drafted on the 
model of the Matrimonial Causes Acts of 1857 to 1866 and 
residence in India was then considered sufficient to give juris- 
diction to Courts m India, irrespective of domicil, to decree 
dissolution of marriage. Under the Matrimonial Causes Act 
domicil was essential to found jurisdiction, and consequently, 
decrees passed by the Courts in India dissolved the marriage 
of parties not domiciled in India, but they remained marned 
in the country of their domicil. To obviate such difficulty 
the Indian Divorces Validity Act, 1921, was passed by the 
British Parliament validating in England and Scotland the 
decrees of dissolution passed by the Courts in India In 1926 
the Indian Divorce Act was amended and domicil was made 
essential to found jurisdiction of the Courts in India to decree 
dissolution of marriage. In order also to facilitate the disso- 
lution of marriages of persons domiciled in England or 
Scotland who could not for poverty or any other cause insti- 
tute divorce proceedings in the countries of their domicil, the 
Indian and Colonial Divorce Jurisdiction Act, 1926, conferred 
jurisdiction on the Courts in India and other parts of 
His Majesty’s Dominions to dissolve marriages of persons 
domiciled in England or Scotland 

The Matrimonial Causes Act of 1907 vested the Divorce 
Court m England with power to increase the amount of alimony 
granted to the wife on the husband’s circumstances improving. 
No such provision is made in the Indian Divorce Act of 1869, 
but the question is set at rest by the decision of the Privy 



Council in Iswarraya~\-Ii>watraya (1931) 58 I A. 350, holding 
that the Com ts in India have such power -Vgain, by the Matri- 
monial Causes 'Vet of 3923 husband and wife in England have 
been placed on an equal footing in lespecl of grounds foi 
dissolution of mamage, and since then a wife may file a peti- 
tion against the husband foi the dissolution of her mamage on 
the giound of his adulteiy alone without having to wait for the 
commission by the husband of any other matrimonial oflence 
It is, indeed, legietlable that the difference m the lights of the 
sexes with lespect to the grounds fot dr voice is not yet 
lemoved in India, and a wife cannot ash foi the dissolution of 
bet marriage when the husband is guilty of adulteiy unless he 
is also guilty of eilhei ci unity oi desertion foi two years or 
upwards. Fuithei, in India, m a suit by a wife fot dissolution 
of mamage on the giound of the husband's adultery with a 
named woman, the laltei has no light to intervene, (as she has 
in England) This defect ought to he remedied It is high 
time that the antiquated Divorce Law which is applicable to 
Christians in India is amended and brought upto date to meet 
the requirements and suit the conditions of modern times. 

In 1925 the Matnmonial Causes Acts of 1857 to 1923 were 
substituted by the Supreme Court of Judicature (Consolidation) 
Act, (15 & 16 Geo. V. C. 49). 

In the present wotk, reference is given undei each section 
of the Indian Act to the corresponding provisions of the 
Matrimonial Causes Acts, the Supreme Court of Judicature 
(Consolidation) Act, 3925, and the Matiimorual Causes Rules, 
1924, Extracts from impoitant judgments of eminent Divorce 
Court Judges have been quoted which lay down general princi- 



pies or aie likely to prove useful to the piactitionei. Cases 
both English and Indian have been brought up to the end of 
1937. Rules framed by the seveial High Courts in India under 
the Indian Divorce Act, and Rules fiamed by the Governor 
General m Council under section 17- A of the Act, together with 
all Statutes relating to Matrimonial Matters and Rules framed 
by the Supreme Court for the guidance of the Divorce Court in 
England, are incorporated m separate Appendices An exhaus- 
tive Index with cioss references will facilitate the work of the 
busy practitioner. 

This work contains full annotations to the Indian and 
Colonial Divorce Jurisdiction Act, 1926 and the Indian (Non- 
Domicilecl Paities) Divorce Rules, 1927 under which the num- 
ber of suits in the Couits m India is increasing 

I take this opportunity of lendeiing my sincere thanks to the 
Honourable Mr Justice C P Blackwell for wilting the Fore- 
wold, and to G C O’Goiman, Esquire, Barrister at-Law, for his 
valuable assistance My tnanks are also due to my wife for 
going through the proofs and for the preparation of the Table 
of Cases. 

J. C F. 


Central Bank Building, 
Esplanade Road, Fort, 

Bombay. 

January, 1938. 
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ADDENDA 


To £ n 0) at p 75 add, “Farnham v Farnham (otherwise 
Daniels) (1937) P 19 Burgess (otherwise Lcadhittei) 7 ' Burgess 
(1937) P 60” 

Tof n (; r ) at p 121 add, “Herd r Herd (3936) P 205 at 
p 213” 

To £ n (a) at p 296 add, “Morton v Morton, Daly & McNaught 
(1937) P 151” 

To f n (a) at p 296 add, “But see Morton v Morton, Daly & 
McNaught, supra” 

At p. 327, after section l sub-section 3 (d) add, 

lt a High Court in India shall have jurisdiction to make 
a decree for the dissolution of wantage” 

“The High Court of Bombay has jurisdiction to hear a petition 
for dissolution of a marriage eniered into at Karachi by parties 
one of whom is domiciled in Scotland and the other m South 
Africa and who last resided together at Karachi in Sind [II v H 
(1937) 39 Bom L R 1182”,] 


CORRIGENDA. 

P 3, line 12, for T92T read *1926' 

p* 22, £. n, (/), after Dicey Conflict of Laws, add “5th edition, 
p 298 99 

p 56, f n (/>), for (1130) read ‘(1830)'* 

p 87, f. n, ( p) f for ‘Cooks’ read ‘Cooke’,, 

p 103, f. n. (u), for (1559) read (1858) 

p 135, f n, (0, read Mason v. Mason (1883) 8 P. D* 21# 

p 146, line 6, delete the words ‘that of. 

p. 156, f n (l), for ‘Wtckings’ read ‘Wickins** 

p 179, £. n. (<?), for ‘Maccullum* read , McCuIlum , f 




ACT No. IV of 1869. 


Aft Act to amend the law relating to Divorce 
and Matrimonial Causes In India. 

Whereas it is expedient to amend the law 
relating to the divorce of persons professing the 
Christian religion* and to confer upon certain 
Courts jurisdiction in matters matrimonial; It is 
hereby enacted as follows s — 

J Preliminary 

1, This Act may be called the Indian Divorce 
Act* and shall come into operation on the first day 
of April* 1869* 

For Statement of Objects and Reasons, see Calcutta 
Gazette, 1863, p 173. 

Sir Henry (then Mr ) Maine stated m the Legislative 
Council ~~ 

“ This measure is obviously one of great importance.^ 
Jt is substantially a consolidation measure* It puts 
together the English Statute Law on the subject m 
a more orderly form and m clearer language, and it 
incorporates the recent decisions of the Divorce 
Court But m the mam its principles are those of 
the Statute regulating the jurisdiction of the English 
Court of Divorce and Matrimonial Causes ” (See 
Fort St George Gazette, Supplement, 31st March 
1869, p 4 ) 

“ It is also to give effect to the policy embodied in the 
High Courts Act passed in 1861, (24 and 2& Viet 
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Extent of 
Act, 


Extent of 
power to 
grant relief 
generally. 



Ch/104) and to the Letters Patent issued by Her 
Majesty for constituting the High Courts The 
object of the High Courts Act seemed to have been 
not so much to create new branches of jurisdiction, 
as to constitute and redistribute the power which 
already existed. The 9th clause gave power to Her 
Majesty to confer on the High Courts such matri- 
monial jurisdiction as she thought fit, but Her 
Majesty did not attempt to confer on the High 
Courts such jurisdiction as was exercised by the 
Divorce Court in England. The Secretary of State, 
therefore, requested the Governor- General to intro- 
duce a measure conferring a jurisdiction on the High 
Courts m India similar to that exercised by the 
Divorce Court sitting m London Hence the Act.” 

For the Report of the Select Committee, see Gazette 
of India, 1869, p. 192. 

For Proceedings m Council, see Calcutta Gazette, 1862, 
supplement, p. 463, Calcutta Gazette, 1863, supplement, 
p 43 , and the Gazette of India, 1869, supplement, p. 29L 

This Act extends to India the principal provisions of 
the Matrimonial Causes Act, 1857 (20 and 21 Viet. Ch. 85} 
as subsequently amended 

2. This Act shall extend to the whole of British 
India 9 and (so far only as regards British subjects 
within the dominions hereinafter mentioned) to the 
dominions of Princes and States in India in alliance 
with Her Majesty* 

Nothing hereinafter contained shall authorise 
any Court to grant any relief under the Act except 
where the petitioner or respondent professes the 
Christian religion; 

or tp make decrees of dissolution of marriage 
except where the parties to the marriage are domi* 
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ciled in India at the time when the petition is pre- 
sented ; 

or to make decrees of nullity of marriage except Or 
where the marriage has been solemnized in India 
and the petitioner is resident in India at the time 
of presenting the petition; 

or to grant any relief under this Act* other than 
a decree of dissolution of marriage or of nullity of 
marriage except where the petitioner resides in 
India at the time of presenting the petition* 

The original section 2 of the Act was substituted by 
the present section by Act XXV of 1927 

This Act has been declared in force m the following 
Districts . — 


(i) The Santhal Parganas , 

(a) The Arlcan Hill Districts , 

(ui) The Districts of Hazaribagh, Lohardaga (now 
called Ranchi District) and Manbhum, Par- 
gana Dhalbhum and the Kolhan m the District 
of Singbhum. The Schedule Districts m Gan- 
jam and Vizagapatam, 

(iv) The N. W F. P r Tarai ; 

(v) Upper Burma (except the Shan States) ; 

(vi) British Baluchistan* 

(vii) Angul and the Khondmals 

The provisions of the Act apply to suits between 
Eurpean British subjects resident in Native States in 
India 

Section 2 of the Act is not ultra vires of the Indian 
Legislature (a)* 

..•except where the petitioner or respondent 
( b ) professes the Christian religion.” 


(a) Thornton v Thornton and S transham (3866) 10 Bom 422. 

(b) The words ‘or respondent' were inserted by Act XXX of 1927* 
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Before the amendment by Act XXX of 1927 the 
Courts m India had no lurisdiction to grant relief m a 
matrimonial suit if the respondent did not piofess the 
Christian religion (c) 

A previously contracted non-Christian marnage may 
be dissolved under this Act (d), but this Act is not appli- 
cable to a suit filed on the ground of adultery before 
conversion (e), nor does it apply to Budhists (/), nor 
to a marriage solemnised according to Hindu rites bet- 
ween parties subsequently converted to Christianity (</) 

The marriage must be performed according to the 
rites of the Christian religion (h) 

Petitioner or respondent must profess the Christian 
religion 

In a petition for restitution of conjugal rights under 
section 32 it is sufficient if one of the parties pi of esses the 
Christian religion It is not necessary that both the parties 
shbuld be Christians The addition of the word ‘ or res- 
pondent ’ to section 2 of the Act (by Act' XXX of 1927) 
indicates that either the petitioner or the respondent must 
profesfe the Christian religion (t). 

A Christian does not cease to be a Christian by reason 
of his ex-communication (/)» 

MARRIAGE , , 

‘Marriage’ may.be defined either as “the act, cere- 
mony or process, by which the legal relationship of husband 
and wife is constituted 'or as the physical, legal and moral 
union between man 'and woman in complete community of 
life for the establishment of a family”. 

TcfTVadia v^Wadia (1913)38 Bom. 125, 15 Bom L R 593 

(d) Gobardhan Dassv.Jasadamom Dam (1891) 18 Cal 252, 

(e) Perianayakam v Pottukanm (1891) 14 Mad 382* 

(f) Tso Mm v Mak PItah (1892) 19 Cal 469 v 

(a) Thaptta Peter y, Thapita Lakhshmt, (1894) 17 Mad. 235; 

Magamav' Prernsmgh (1906) 8Bom!L*K 856* 
th) Raihrtammalv Manihkam (1893) l6Mad 455 
(0 Nina Dalai v Merwanji P Dalai (1930) 32B6&LR 1046 # 

Xl) Pakkiam v Chelhah Pillai (1923) ;46 Mad 839, F B* ' 
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A contract to maErry may be defined as a contract 
between a man and a Woman by which they mutually 
promise to many one another, the prpmise of each being 
the consideration fox the piomise of the other It is not 
necessai y that the contract should be evidenced fa) writing, 
nor even that the mutual promises should be made by 
express words The conduct of the parties and particularly 
their behaviour towards each other may be such as to 
justify an inference that they have mutually promised to 
marry, and m the case of the woman it is sufficient to prove 
that she acted m such a way as to indicate her consent to 
and approval of the man's promise, as by receiving his 
visits m the capacity of a suitor 

General principles of validity — 

Marriage as understood m Christendom is the volun- 
tary union for life of one man and one woman, to the 
exclusion of all others A marriage contracted m a 
country where polygamy is lawful, between a man and a 
woman who profess a faith which allows polygamy, is 
not a marriage as understood m Christendom and although 
it is a valid marriage by the lex loci and at the time when 
it was contracted both them an and the woman were single 
and competent to contract marriage, the English Matrimo- 
nial Court will not recognise it as a valid marriage m a 
suit instituted by one of the parties against the other for 
the purpose of obtaining relief for a breach of matrimo- 
nial obligations ( k ) So, a marriage ceremony performed 
according to Mahomedan rites between a Christian man 
and a Mahomedan woman can create no valid marriage 
between the parties (l)„ 

A union formed between a man and a woman an a 
foreign country although it may there bear the name of a 

(k) Hyd'C ^Hyde & Woodmansee (1866) LR.1K&D 130, 14 
(i) Skinner v Durga Prasad (1904) 31 AIL 239. 
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marriage and the parties to it may there be designated 
husband and wife, is not a valid marriage according to the 
law of England unless It is formed on the same basis as 
marriages throughout Christendom, and is m its essence 
the voluntary union for life of one man and one woman 
to the exclusion of all others (m). 

MODERN MARRIAGE 

The modern tendency is to regard the relationship as 
strictly a contract in which each party should have equal 
duties. There are, however, difficulties in the way of this 
reasonable and legal method of looking at the matter, and 
m fact, it had not proceeded in England up to July 1923 
so far even as the equalization of divorce, so that while a 
husband could obtain a divorce for adultery alone, a wife 
could not. Under the Indian Divorce Act, however, the 
inequality as regards the respective rights of the husband 
and the wife still prevails. 

The natural incidence of the burden of reproduction 
is not equal, for while the man’s part is small, the woman’s 
part is large Complete equalisation involves the econo- 
mic independence of the mother, but the mother cannot 
at once be an effective childbearer and an effective bread- 
winner The matter is adjusted by assuming that the 
woman bears the child for her husband and that in return 
he supports her and the child. One is, however, then landed 
m another inequality for by this arrangement the child 
belongs to the father, although on a natural basis the child 
belongs primarily to the mother of whose flesh arid blood 
it is formed The difficulties of marriage are further 
increased by the complexity and individualisation involved 
by civilised life It has been found that there is a tendency 
for like to mate with like In a primitive community 


(m) Re Bethell, Bethell \ Hildyard (1888) 38 Ch D. 220, S3 
L.T 674 
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where individualisation has not progressed far, satis- 
factory mating is comparatively easy But with an 
increased complexity of individual demands, successful 
mating becomes much more difficult, all the more so since 
its success cannot be determined until the decision is 
already irrevocably made Notwithstanding these diffi- 
culties, there are no indications to show that maniage 
will tend to assume forms more complex than that of 
monogamy It seems most probable that as one sees to a 
very marked extent in the United States and to a slighter 
degree m Europe generally, monogamy will succeed m 
surviving by adjusting itself to modern conditions with the 
help of a greater facility of divorce —causes more subtle 
than adultery — but equally fatal to successful marriage 
being regarded as an adequate motive for divorce* The 
reality, honesty and saciedness of marriage are thus 
preserved at the expense of a stability which m an increa- 
singly large number of cases is compatable with genuine 
mating m marriage and an incentive to irregular unions the 
future of the children will always remain an important 
matter for mutual arrangement, not to be settled by any 
invariable rule 

MARRIAGE WITH FOREIGNERS. 

The utmost caution is to be exercised m the case of 
marriage with foreigners, especially Frenchmen, as many 
marriages are invalid abroad, though valid m England, but 
the Marriage with Foreigneis Act, 1906 (6 Edw 7, Ch* 40) 
enables reciprocal arrangements to be made with foreign 
countries for the grant ot certificates that no legal impedi- 
ments exist, without which certificate no such marriages 
may be celebrated m the United Kingdom 

MARRIAGES AT EMBASSIES, ETC 

By the Foreign Marriage Act, 1892, British Ambassa- 
dors or their Chaplains, British Consuls or High Coramis- 
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sioners, oc the Commanding Officers of Bntish. ships at 
foreign stations may be authorised by warrant to act as 
marriage officers Seven days residence and fourteen days 
publication are required before the marriage can be cele- 
brated Marriages within the lines of a Bntish Army 
abroad are valid if celebrated by a Chaplain or an offieei 
deputed to peiform them Marriages on board mer 
chant ships without a clergyman are of doubtful validity 

MARRIAGE ON A BRITISH SHIP 

A marriage between British subjects solemnised on 
boaid an English Man-of-Wai at a foreign station by a 
clergyman of the Established Church without licence or 
banns is valid (n) 

EVIDENCE OF MARRIAGE IN A BRITISH 
COLONY 

Proof of the solemnization of a marriage m a British 
Colony by a clergyman of the Church of England, accord- 
ing to the rites of that Chuich, is sufficient evidence of a 
marriage for the purposes of a divorce (o) m 

A man lage between Bntish born subjects, natives of 
Europe, members of the Church of England, celebrated at 
Surat by a minister of the Gospel and Missionary not m 
Holy Orders, belonging to a sect called ‘Congregationalists’ 
or ‘Independents', no person m Holy Oiders being present 
at the marriage, was held valid ( p ) 

MARRIAGE IN CHILI 

The proof of a marriage m Chili may be established 
by the production of a certified extract of the entry of the 
marriage in the marriage register kept m Chili, in com- 

(») Culling v Culling ( 1896) P 116, 74 L T 252 
(0 Limerick ( Countess of) v Limerick r (Earl of) (186$) 4 $w 
& Tr 252 , 164 E,R 1512 

(py Maclean v , Cnstall (1849) 7 Notes of Cases, Sup ami 
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phance with the requirements of the law of that country 
and admissible in evidence theie ? upon the Court being 
satisfied of the identity of the parties named m the certificate, 
and of the Curate Rectoi who gave the ccitificate ( g) 

TN FRANCE 

A marriage celebiated m France can be piovcd by 
putting m evidence examined copies ol ihe Register and 
upon further proof that the Registei was kept avoiding 
to the law of France, and that it would be received as 
evidence ot the marriage m the Courts of that country (r) 

TN RUSSIA 

Where the parties to a suit for judicial separation m 
England were mained m Moscow according to the accept- 
ance of “ marriage ” m the local law, their domicile being 
then Russian, it was held by the English Court that the 
Union between the parties was of one man and one woman 
to the exclusion of all others ll constituted a valid 
marriage according to English Law notwithstanding that it 
could according to local law be dissolved by mutual 
consent (s) 

IN JAPAN 

A monogamous marriage conti acted by a Christian 
with a non-Chnslian under the law of a non-Christian but 
a monogamous country, such as Japan, will be recognised 
as valid m England, the country of the Christian pai ty's 
domicil (t) 

This Act is applicable to such marriages as are re- 
cognised as marriages by Christians and not to polygamous 

(q) Abbott v Abbott and Godoy (1860) 4 Sw & Tr 254, 29 

LJP 57 

(r) Nachtmson v Nachimson (1930) P. 217. 

GO Ibtd, 

00 Brinkley v Attorney General (1890) 15 P.D 76, 59 L J.P, & 

M. 5% 
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contracts such as the unions known as marriages to the 
Mahomedan Law («). 

Marriage is substantially one and the same thing all 
the Christian world over, the whole law of mairiage 
assumes this, and it is important to observe that it is re- 
garded as a wholly different thing, a diffeient status Irom 
Turkish or other marriages among non-Chnstian nations 
(v ) , and the Courts m India have no jurisdiction under 
the Indian Divorce Act to dissolve the marriages of 
Hindus who, subsequently to their marriage have become 
converts to Christianity (w) The Calcutta High Court, 
however, is of the opinion that if the petitioner pi of esses 
the Christian religion at the time of presenting the peti- 
tion, he or she is entitled to ldief under the Indian 
Divorce Act, and this whether or not the “marriage” m 
respect of which relief is prayed, be recognised as such m 
Christendom. Thus, in a case where the petitioner and 
respondent were married as Hindus, but subsequently 
became converts to Christianity, it was held that the 
petitioner, who applied for dissolution of his marriage, 
was entitled to relief under the Act, inasmuch as he was 
a person professing the Christian religion at the time of 
presenting his petition (x) 

DOMICIL 

A person's domicil is a place or country where his 
permanent home is. It is not necessarily the same as his 
place of residence, for a person may be living in a foreign 
country temporarily. In such a case although not residing 
m his own country, he is still domiciled there Rut 

( « ) Hydev Hyde & Woodmansee (1866) L.R 1 IK Sc IX 130 , 35 

LJP&M 57 

(v) Warrender v War render (1835) 2 Cl & Pm. 532 

(w) Penanayakam v. Pottukanm (1891) 14 Mad. 382. T ha pita 

Peter v Thapita Lakhshmt (1894) 17 Mad 235, F.B. 

(X) Gobatdhan Bass v. Jasadamom Dassi (1891) 18 Cal. 252. 
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If the acts of a person reasonably indicate that he Intends 
to make his home for an indefinite period m a foreign 
country, the fact that he declaies from time to time his 
Intention of ultimately returning to his own country will 
not prevent his acquiring a domicil abtoad The moment 
a foreign domicil is abandoned, the native domicil is re- 
acquired If after having acquired a domicil of choice a 
man abandons it and travels m search of another domicil 
of choice, the domicil or origin comes instantly into action 
and continues until a second domicil of choice has been 
acquired A natural born Englishman may domicil him- 
self m Holland, but if he breaks up his establishment 
there and quits Holland, declaring that he will never 
return, it is absurd to suppose that his Dutch domicil 
clings to him until he has set up his tabernacle else- 
where (y) 

By the term 4 domicil ’ m its ordinary sense is meant 
the place wheic a man or person lives or has his home In 
a legal sense, however, the domicil of a person is where he 
has his true fixed permanent home and establishment to 
which he intends returning Two things are essential to 
constitute domicil— 

1 Residence 

2 Intention of making a home 

4 Domicil’ has been defined as 44 that place or country 
m which a person's habitation has been fixed without any 
present intention of removing thereform” U), or “a place 
m which a person has voluntarily fixed the habitation of 
himself and his family, not for a mere special or temporary 
purpose, but with a present intention ot making it his per- 
manent home, unless and until something (which is un- 


CD Udnyv Udny (1869) L.R. 1 HX, 460, Sc.& Dm 441 (HL) 
Or) In re Crmgnish (1892) 3 CL 180. 
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expected 01 uncertain) shall occur to induce him to adopt 
sorqe other permanent home ” (a). 

There must be a residence freely chosen and not 
prescribed or dictated by any external necessity, such as 
the duties of office, the demands of creditois or the relffif 
from illness. No person can at any time he without a 
domicil, but the domicil of a person is quite distinct from 
the p atria or nationality to which he may belong (b) 

No person can at the same time have more than one 
domicil (c) 

For usual guidance on the pi maples governing the 
determination of domicil sec Rossv Ellison (of Ross) ( d ) 

Before exercising jurisdiction under the Indian Divorce 
Act the Court ought to carefully inquire on proper legal 
principles into the question of the domicil of the parties (e)« 
It is also important to consider the question of the domiul of 
the parties at the outset m order to ascertain whether the 
Court has jurisdiction under the Indian Divorce Act or the 
Indian and Colonial Divorce Jurisdiction Act This goes 
to the root of the jurisdiction and the position bears no 
analogy to cases, where it is doubtful under which particular 
statute or branch of the law an order should be made (/) , 
and if a decree is made without jurisdiction for that 
reason not only will it be of no effect, but m some cases 
the consequences may be very far reaching and affect 
questions of succession wholly unanticipated at the 
time ( g ). 

(a) Lordv Colvin (1859) 28 LJ. Ch 361. 

(b) t Idny v Udny (1889) LR 1 HL 460; Bell v. Kennedy 

(1868) L R 1 H L 307 

(c) Wright v Wright ( 1931) 58 Cal, 259. 

(d) (1930) A C 1 

(e) Cresswellv Cresswell (1932) 60 Cal 601 
(/) Stroud v«, Stroud (1931) 58 Cal 1332 

C g ) Wright yr* Wnght (1931) 58 Cal 259 
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A person’s domicil is that country in which he either 
has or is deemed by law to have his permanent home But 
where a person pi ay have no home or more than one, the 
law requires him to have one domicil and one only The 
question of domicil is a mixed question of law and fact. 
It is only when the relevant facts have been ascertained 
that the Court is m a position to determine where a person 
is domiciled In the case of a Emopean claiming to be 
domiciled m India it will be pertinent to inquire where his 
father lived and died or resided as the case may be, where 
he and his father were born, the circumstances m which 
he came to and resided m India, which will assist m 
ascertaining whether theie exists an animus revertendi or 
animus manendi his object m residing in India and gene- 
rally as to the conditions under which he lived and his 
habits of life ( h ) Although permanent residence abroad 
without intent to return may not operate as a change 
of domicil, if believed to be necessary for health’s sake, 
the circumstances that such lesidcnce was occasioned by 
mere pieference of climate or by the opinion that the aif 
or the habits of the country may be better suited to the 
health than those of the country which has been quitted 
will not be sufficient to prevent such permanent residence 
from so operating ( 1 ) 

The question whether a man has abandoned his domi- 
cil of origin and acquired a new domicil would depend on 
Jus residence and intention (;) and the onus lies on a person 
who alleges a change of domicil to prove it(£)* 


ifi) W right v Wright , supra , 

(0 Hoskins v. Mathews (18 56) 8 De G.M &G 13, 25 I.J Ch 689 J 
44 E R 294 

0) Shere v. Morgan (1935) 62 Cal 869. 

<*) Ibid 
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PRESUMPTION IN FAVOUR OF ORIGINAL 
DOMICIL 

L A change of domicil must be a residence sine ammo 
revertendi A temporary residence for the purposes of 
health, travel, or business does not change the domicil 

2* Every presumption is to be made in favour of the 
original domicil 

3. No change can occur without an actual residence m 
a new place 

4. No new domicil can be obtained without a clear 
intention of abandoning the old (/) 

There is a presumption m favour of the native country 
when the question lies between that and another domicil 
and m favour of the place where one lives and has his 
family rather than m favour of his place of business (m) 

In Keyes v Keyes and Gray ( n ) the Court declined to 
recognise an Anglo-Indian domicil as justifying the divorce 
of parties whose residence m India was temporary only 
though the marriage was celebrated in India and the acts 
of adultery relied on were committed within the jurisdic- 
tion of the Indian Court The justice of this decision is 
assumed in the Indian Divorces (Validity) Act, 1921 (11 & 
12 Geo 5, C 18) But this decision was not followed by 
the Calcutta High Court in Isharam Nirupoma Devi v 
Victor Nitendra Naram(o) where it was held that the 
jurisdiction conferred by the Indian Divorce Act on Courts 
in India to make decrees of dissolution of marriage on the 
basis of residence is not restricted to the cases of persons 
domiciled in India and such jurisdiction was not beyond 

(/) The Lauderdale Peerage Case (1885) 10 A*C 692, HA 

(m) Aitchison v Dixon (1870) L R 10 Ecp 589. 

(n) (1921) P. 204 , 37 T L R 499 

(o) (1926) 53 Cal 282 
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the authority given by the Indian Councils Act of 1861 
(24 & 26 Viet C 67). 

An applicant m divorce proceedings was the pro- 
prietor of a Scotch estate, but left Scotland for America m 
1895 to earn his living In 1901 he married respondent, 
an American lady and in 1902 they went to Quebec where 
he carried on the business of manufacturing arms They 
lived together there till 1917 with occasional visits to 
England In 1917 the applicant went to Washington, 
staying there as an expert adviser on munitions till Septem- 
ber 1918, when he stayed a certain time m Great Britain 
and m 1918 leased a house in London. In 1922 he took 
a lease of a flat m New York of which he remained tenant 
when proceedings for divorce began in December 3923* 
Upto the year 1920 there was no statement by the appli- 
cant of his intention to abandon his Scottish domicil and 
as late as December 1920, he stated m an affidavit that he 
was a domiciled Scotchman Between December 1920 
and the institution of these proceedings he was trying for 
the purposes of taxation to become a resident alien xn the 
United States and m April 1923 succeeded In January 
1924 after these proceedings he sought to be naturalised 
as an American citizen He spent increasing periods of 
time at his Scottish estate and referred to it as his home 
m a letter written to respondent m November 1922 
Since 1920, however, he had made statements m docu- 
ments and verbally that he intended to live permanently 
in New York, though such statements were never made to* 
his wife, nor with one exception, to any personal friend* 
It was held by the House of Lords that the evidence of 
declared intention of change of domicil was not establish- 
ed, as such declaration must be examined by considering 
the person to whom, the purposes for which* the circum- 
stances in which they were made, and be carried into effect 
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by conduct and action consistent with the declared inten- 
tion (p). 

TO FOUND JURISDICTION 
Every petition under the Indian Divorce Act must 
contain an allegation that the parties are domciled m 
British India (g). 

A person with a foreign domicil of origin may acquire 
an English domicil for the purpose of founding the juris- 
diction of the Matrimonial Court, without acqun mg 
such a domicil for the purpose of succession A domicil 
for the purpose of founding the jurisdiction of the Court 
is not acquired by a person who has made a temporary 
sojourn m that country but who has never resided there 
and is out of the territory when the suit is instituted ( r ) 
An officer m the English Army, who had a foreign domicil 
of origin, who never permanently resided m England and 
who was not in England when the suit was instituted but 
who had received a military education at Woolwich and 
held a commission in a regiment, the permanent head- 
quarters of which were m England, was held not to have 
acquired an English domicil ( s ) 

The domicil of the wife is that of the husband and she 
cannot acquire a separate domicil, even when he has been 
guilty of such misconduct as would furnish her with an 
answer to a suit for restitution of conjugal rights (f)>but 
the domicil of the wife is not the domicil of the husband 
to such an extent as to compel her to become subject to the 
jurisdiction of the tribunals of any country m which the 
husband may choose to acquire a new domicil (u) 

(p) Rostv lEUison (or Ross) (1929) L J P C 163, 141 L T 666* 
(H L ) (1930) A C 1 

{ q ) Hewson v Hewson (1924) 26BomLR 467 Rooke v. Rooke 
(1934) 36 Bom L R 492 

<r) F elvertonv>Y elverton (1859) Sea & Sm 49* 

(s) Ibid 

(f) Yelmrtofi v Yeherion (supra) 

(u) Briggs v Briggs (1880) 5 PD. 163, 49 EJ P.&M. 88, 
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For the purposes of international law the domicil for 
the time b6mg of the married pair affords the only true 
test of jurisdiction to dissolve the marriage (v) The 
House of Lords has decided that foreign Courts have 
jurisdiction to dissolve a marriage solemnised in England 
between English subjects, provided that the married pair 
are permanently domiciled withm the jurisdiction of such 
Court at the time of the institution of the suit (w) The 
above decision affirms the principle enunciated by the 
House of Lords m Harvey v Far me (#)«4;hat the question 
of divorce is not imminent of the marriage contract to be 
governed by the lex loci contractus , but is an incident of 
status to be disposed of by the law of the domicil of the 
parties, that is of the husband. 

Although the marriage and acts of adultery in a suit 
for dissolution may have taken place abroad, if the domicil 
of the parties is English, the jurisdiction of the English 
Court is complete (y). 

If jurisdiction m suits involving the disruption of the 
marriage tie is founded on anything short of domicil the 
relation or status of a married person will be one in the 
country of the Court making the decree and another m all 
other countries That is to say, a man or a woman would be 
treated as married m one country, and not so m another, 
or married people might be enjoined to live together in 
one country and to live apart in another. No Court ought 
to assume or presume to place people m so deplorable a 
position, unless forced to do so by the express law of the 
country whose law it is administering (z) An American 
writer suggests a way out of the difficulty He observes. 

(v) Le Mesuner v Le Mpsurier (1895) A C 517,64 L J P.G 97 
{w) Shaw v GoM (1868) LR 3 HL 55 at p. 85 See Dolphin v 

Robins (1859) 7 HL Cas 390 

(x) (1882) 8 App Cas 43, 52 L J P.&M 33 

(y) Ratliff w Ratliff and Anderson (1859) 1 &w. & Tr 467, 29 

L J P &M 17L 

iff) Niboyet v. Ntboyet (1878) 4 P IX 1 at p 13, C.A, 

2 
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“ The Courts of every country, both when the} 
decree divorces and when they sit m judgment on 
foreign divorces, should do whatever they consistently 
can to establish rules preventive of a conflict of laws 
The international rule of jurisdiction is a part of our 
unwritten law Hence, and because this law binds 
our Government in all its departments almost like our 
written constitutions, pur status giving jurisdiction 
should be construed as mingled with and qualified by 
it , and never, except by such express words as admit 
of no other result, be permitted a meaning conflicting 

therewith Any word employed in a statute 

may be modified, limited or expanded m meaning by 
the connection in which it stands and ihe subject to 
which it is applied Our divorce statutes, giving 
jurisdiction commonly provide that the applicant 
shall have resided a given number of years m the 
state. The principles of international laW, and the 
general principles of our own requiring the residence 
for divorce to be ammo manendi , the method of 
interpretation already pointed out indicates that the 
residence demanded shall be held to be permanent — 
the domicil” (a) 

In order to get over this difficulty the Indian Divorce 
Act was amended and section 2 of the Act of 1869 was 
substituted by Act XXV of 1926, 'domicile' having been 
substituted for ‘residence' to found jurisdiction. 

PERSONS IN THE INDIAN SERVICE. 

The rules established with reference to the domicil of 
persons m the service of the East India Company were 
peculiar and are now admitted to have been anomalous. 
With the death of the former servants of the East India 

(a) Bishop on Divorce— Vol II, para 114 
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Company their operation has ceased and a domicil in India 
can only be obtained m the same way as domicil in any 
other civilised country (Z?). 

ALIEN ENEMY 

An alien enemy registered as such and who is domi- 
ciled m England has a right to bring a petition foi the 
dissolution of his marriage solemnised in England (c) 

AS REGARDS CO-RESPONDENT 

Whatever it is that determines the jurisdiction of the 
Court that jurisdiction does not depend upon the domicil 
of the co-respondent nor is it to be determined by the ques- 
tion whether the co-respondent is or is not a British sub- 
ject '"The conclusions at which L have arrived/' observed 
Evans P. “after some perplexity and difficulty are as 
follows —*(1) the jurisdiction of the Court over the 
co-respondent both as to damages and costs m a suit pro- 
perly instituted m a British tribunal, does not depend on 
domicil, allegiance, or residence, (2) if a foreign co- 
respondent is served m England, this Court has for that 
reason jurisdiction over him, (3) he can be served abroad, 
whatever his nationality and if he is served abroad, the 
statute authorising such service gives to this Court juris- 
diction over him , in proper cases the Court may exercise 
discretionary powers and dismiss or dispense with a co- 
respondent domiciled abroad, but he is not entitled to 
demand as of right that he be dismissed from the suit (i)” 

A co-respondent in a divorce suit, a domiciled Dane 
was served m Brussels with copies of petition and citation 

(6) Cf Casdagli v Casdaoh (1919) A C 145 

(c) Krauss ( otherwise Des Salles D'Espmotx) v Krauss and 

Orbach 1 1919) 35 T*L R 637, 63 Sol Jour, 760 

(d) Rayment v* Rayment and Stuart , Chapman y Chapman and 

Btytst (1910) P 271 , 10S L.T 430; See also Rush v. Rush, 

Bailty and Ptmenta (1920) P. 242, 
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which only alleged adultery at Brussels He entered an 
appearance under protest and then applied to be dismissed 
from the suit on the ground that he was not subject to the 
jurisdiction of the Court, and the Court acceded to his 
application (e). 

DOMICIL DISTINGUISHED FROM 
RESIDENCE. 

A person may be said to have more than one residence 
If he has houses in different places, at each of which he 
keeps an establishment, each may be called his residence, 
though he may not go there for years, but the meaning of 
the word 'residence' is different from 'domicil,' for, an 
infant has the domicil of his parents until he attains full 
age and does some act to acquire a new one, and thus his 
domicil may be in a country m which he has never per- 
sonally been, whereas 'residence' implies personal presence 
at some time or other (/) The difference m the construc- 
tion arises from a confusion between domicil and residence. 
Domicil once acquired can only be lost by clear evidence. 
Domicil is a status and has nothing to do with the question 
of residence though residence is an element from which 
demicil can be inferred Residence cannot exist without 
residence at all and only when the residence is the main 
and principal residence ( g ) 

‘ Residence ' as contrasted with ' domicil ' is certainly 
unimportant, eg . husband and wife are domiciled in 
England, but reside in France Wife commits adultery m 

(e) Fairfax v Fait fax and De La Cruz (1909) 99 LT 892, 25 
T L.R 213 Walter v Walter and Bergmann (1909) 25 T L R* 
473 Levy v, Levy and De Romance (1908) P 256 , 99 L. T, 
312; 24 T.L.R 466. 

(/) Walcot v Botfield (1854) Kay. 534 , 2 Eq. Rep 758 , 2 W R.393 ; 
69 E R. 226. 

ta) Ward v. Maconochie (1891) 7 T L.R. 536. 
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Paris. Husband though residing abroad, can obtain a 
divorce from the English Court (h) 

JURISDICTION OF DISTRICT COURT. 

Under section 2 of the Indian Divorce Act 1869 a 
District Court has jurisdiction to make a decree for dissolu- 
tion of marriage upon being satisfied that the adultery 
charged has been committed m India without going Into 
evidence as to the place of the marriage of the parties(a). 

FOREIGNER RESIDING IN INDIA 

The Courts m India have jurisdiction to grant relief 
to a foreigner domiciled m his native land and married m 
India if he resided m India at the time of presenting the 
petition 

On a petition by a wife for dissolution of marriage it 
appearing that the husband was a subject of the United 
States of America and domiciled m that country and that 
the marriage was celebrated and both parties resided m 
India up to January 1923, until which time the married life 
lasted (when the husband had left for America where he 
since remained), proof was given of adultery and cruelly 
committed within the jurisdiction of the Court sufficient to 
entitle the petitioner to a decree msi, it was held that the 
Court had jurisdiction to pass the decree The result was 
that the decree would hold good m India, but that every- 
where else the parties remained legally married (/). 

The difficulty has been obviated by the amendment of 
the section which makes domicil in India essential to 
found jurisdiction under this Act 

(h) Goulder v Goulder (1892) P. 240 , 61 L J P &D. 117. 

(i) Kyte v Kyte and Cooke (1896) 20 Bom. 362. 

0) Gtordano y. Gtordano (1913) 40 Cal. 215 Millerv Miller 
(1925) 52 Cal 566 
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TO MAKE DECREE OF NULLITY. 

Matrimonial residence within the jurisdiction is suiti- 
cient to give the Court power to declare a bigamous 
marriage null and void, even though the domicil of the 
respondent might be and the de facto marriage was cele- 
brated outside British India (k) 

The jurisdiction to entertain a suit for the declaration 
of a nullity of marriage depends not on the domicil of 
parties but on the place where the marriage is celebrated 
Domicil could not be the test of jurisdiction, for the domicil 
of the woman may depend on the very point demanding 
decision, namely, the validity of the marriage (/), The 
Court should find on the question whether the marriage 
was solmmsed in India and the date on which it was 
solemnised ( m) It is obvious that no civilised state can 
afllow its domiciled subjects or citizens by making a tem- 
porary visit to a foreign country, to enter into a contract 
to be performed in the place of domicil if the contract is 
forbidden by the law of the place of domicil as contrary 
to religion or morality or to any of its fundamental institu- 
tion (n) 

For the giounds on which marriages may be declared 
null and void— see notes to section 19* 

Interpreta- 
tion danse* 3. In this Act, unless there be something re- 

pugnant in the subject or context, — 

dSift." U) “High Court” means, — 

in any Regulation Province — the Court there 
established under the Act of the twenty- 
fourth and twenty-fifth of Victoria, Chapter 
one hundred and four; 

(k) Roberts ( falsely called Brennan) v Brennan (1902) P 143 

( l ) Dicey — Conflict of Laws 

(j») Stngrat v Puraigi Santhalm (1920) 31 C.L.J 340. 
in) Brook v Brook (1861) 9 H L. Cas 193. 
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in the territories for the time Being subject to 
the government of the Lieutenant-Governor 
of the Punjab — the High Court of Judica- 
ture at Lahore | 

m Burma — the High Court of Judicature at 

Rangoon : 

m Oudh— -the Chief Court of Oudh: 

m Sind — the Chief Court of Sind. 

and in any other Non-Regulation Province and 
m any place in the dominions of the 
Princes and States of India in alliance 
with Her Majesty — the High Court or 
Chief Court to whose original criminal 
jurisdiction the petitioner is for the time 
being subject* or would be subject if he or 
she were an European British subject of 
Her Majesty: 

In the case of any petition under this Act, 
“High Court” is that one of the aforesaid 
Courts within the local limits of whose 
ordinary appellate jurisdiction, or of whose 
jurisdiction under this Act, the husband 
and wife reside or last resided together: 

( 2 ) “District Judge” means, — 

in the Regulation Provinces and in Oudh— a 
Judge of a principal Civil Court of original 
jurisdiction; 

m the Non-Regulation provinces other than 
Oudh, Sind and Burma — a Commissioner 
of a Division: 

in Burma and Sind a Judge of a District Court; 
and in any place in the dominions of the 
Princes and States aforesaid— such officer 
as the Governor General of India in Council 


* 'District 
Judge*** 
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‘‘District 
Court ** 


“Court w 


“Minor 
Children ’ 


“Incestuous 
Adultery “ 


“Bigamy with 
adultery “ 


Marriage 
wfth another 
woman” 


shall from time to time appoint in this be- 
half by notification in the Gazette of India, 
and, in the absence of such officer, the 
High Court in the exercise of its original 
jurisdiction under this Act: 

( 3 ) “ District Court” means, in the case of 
any petition under this Act, the Court of the 
District Judge within the local limits of 
whose ordinary jurisdiction, or of whose 
jurisdiction under this Act, the husband 
and wife reside or last resided together: 

( 4 ) “Court” means the High Court or the 
District Court, as the case may be: 

(5) “Minor children” means, in the case of 
sons of Native fathers, boys who have 
not completed the age of sixteen years, 
and, m the case of daughters of Native 
fathers, girls who have not completed the 
age of thirteen years: In other cases 
it means unmarried children who have not 
completed the age of eighteen years: 

( 6 ) “Incestuous adultery” means adultery 
committed by a husband with a woman with 
whom, if his wife were dead, he could not 
lawfully contract marriage by reason of her 
being within the prohibited degrees of 
consanguinity (whether natural or legal) or 
affinity: 

(7) “Bigamy with adultery” means adultery 
with the same woman with whom the 
bigamy was committed : 

(8) “Marriage with another woman” means 
marriage of any person, being married, 
to any other person, during the life of 
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the former wife, whether the second 
marriage shall have taken place within the 
dominions of Her Majesty or elsewhere: 

(9) ^Desertion™ implies an abandonment against 
the wish of the person charging it; and 

( 10 ) ** Property 99 includes in the case of a 
wife any property to which she is entitled 
for an estate in remainder or reversion 
or as a trustee, executrix or adminis- 
tratrix; and the date of the death of the 
testator or intestate shall be deemed to be 
the time at which any such wife becomes 
entitled as executrix or administratrix. 

4 RESIDE" 

The word “reside” m section 3 (1) and (3) has no 
technical meaning and must be taken to be used m its 
ordinary sense (p) It must in each case be decided with 
reference to its own circumstances It conveys the idea, 
if not of permanence of some degree of continuance That 
the residence to which the Indian Divorce Act points must 
be something more than occupation during occasional and 
and casual visits within the local limits of the Court, more 
specially where there is a residence outside those limits 
marked with a continual measure of continuance ( q ) It 
also depends upon the intention of the legislature in 
framing the particular provision in which the word is 
used (r) 

‘Reside" is to dwell permanently or for a length of 
time To have one's dwelling or home A dwelling is the 
place where a man lives, and which he considers his home 
for the time being. It is constituted by actual occupancy 

(P) Wtlkwson v Wilkinson (192-$) 47 Bom 843, 25 Bom L R 945. 
(#) Banerjt v Banerji (1899) 3 C W N* 250, f 
(r) M&homd $ huff It v, Laldtn Abdulla (1878) 3 Bom 227, 
Ramchandra v Keshav (1882) 6 Bom. 100 


“Desertion w 

“Property .’ 9 
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coupled with an intention to give the character of a 
certain permanency to such occupancy If a man has a 
family dwelling in some place, but occasionally occupies a 
house and sleeps in another place, his residence will be m 
the former and not the latter place ($). It is not essential 
for residence that the parties should have a house of their 
own It will be sufficient to find the place where the parties 
both lived together (#) If a man has a dwelling place m a 
certain place, a mere temporary absence, with the fixed 
intention of returning, will not alter the character of his 
residence m the foimer place (u), and a man who has a 
fixed dwelling in the plains does not the less “dwell” 
there according to the proper and legal construction of the 
word, because for health or pleasure he passes the hot 
season on the hills (v). 

The parties to a suit were married in Irelahd in 1847 
In 1872 respondent came over to England with the alleged 
intention of purchasing a medical practice but almost 
immediately returned to Ireland. The petition and citation 
were served upon him while lodging m London. It was 
held that the respondent had not acquired a residence m 
the countiy and the jurisdiction of the Court did not 
attach (w) But where parties were resident m England 
at the beginning of the suit the Court had jurisdiction 
to grant the wife judicial separation on the ground of her 
husband’s cruelty although the domicil of the parties was 
foreign and although the acts of cruelty were committed 
abroad O) 

(s) Walsh v Walsh (1927) 29 BomL.R 308 

(/) Gopal Chunder Swear v Kurnodar Mooshee (1867) 7 W R 349 

( u ) Whethorm v. Thomas (1846) 7 M &G 1 

(v) Orde v Skmner (1880) L R 7 I A 204 

(w) Burton v Burton (1873) 21 W R 648. 

(x) Armytage v Armytage (1898) P 178; 78 LT. 680 $re t 

Aughmelh v Aug June Ih (1918) F. 247. 
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The practice of the Bombay High Court has been to 
accept as sufficient foundation for the jurisdiction a resi- 
dence of both parties within the jurisdiction at the time 
of the filing of the petition notwithstanding that the 
parties were then residing sepaiately and not together (y). 
A mere temporal y sojourn m a place, there being no 
intention of remaining there, will not amount to ‘residence’ 
m that place withm the meaning of the section (<sr) The 
residence must be bona fide and not of a mere casual 
traveller Nor must it be a mere colourable residence for 
the purpose of obtaining relief under the Act (a). If m 
a suit for dissolution of marriage where at the time of the 
presentation of the petition the respondent does not reside 
withm the jurisdiction of the Court, the jurisdiction of 
the Judge and the right of the petitioner to petition him 
will depend on where the parties ‘ last resided together 9 
(b) 9 the absence of the respondent from India at such 
time being immaterial (c) 


“ Last Resided Together ” — 


The High Court has jurisdiction to hear a petition 
for divorce where the parties last resided together outside 
its jurisdiction, but at the date of the presentation of the 
petition are residing withm its jurisdiction separately 
from each other The word u together ” m section 3(1) 
of the Indian Divorce Act governs only the words “ last 
resided” and not the word ‘reside’ ( d ), and if the parties 
last resided together withm its jurisdiction the fact that 


(y) Borgonha v Borgonha (1920) 44 Bom 924, 22 Bom L R, 361 
(/) Flowers v Flowers 1 (3930) 32 All 203 See Wilkinson v 
Wilkinson (1923) 47 Bom 843, SB 25 Bom L R f 945 
<a) NusserwanpWadiav Eleonora Wadta (19 13) 38 Bom 125 15 
Bom L R 593 See Lee v Lee (1924) 5 Lah 147 
{ b ) Wtngrove v Wmgrove (1870) 14 W.R 416 
{cj Thorton v Thorton (1886) 10 Bom, 422 
id) Bargonha v Bargonha (1920) 22 Bom. L R, 361 Murphy v* 
Murphy (1920) 22 Bom. L R, 1077; 45 Bom 547, 
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after residing together within the jurisdiction of the 
Court they resided somewhere else outside the jurisdiction 
it would not affect the Court's jurisdiction where they 
last resided together to entertain the suit, (e) In a peti- 
tion for dissolution of marriage, where the husband and 
wife had no permanent residence, but last lived together 
m a Hotel at Bombay for the greater portion of a month, 
the husband being then on leave from active service in 
Mesopotamia it was held that there was sufficient residence 
within the meaning of the Act to give the Court jurisdic- 
tion to entertain the suit (/) 

DISTRICT JUDGE. 

The Political Resident at Aden is neither a District 
Judge nor the Commissioner of a Division and has no 
jurisdiction under this act (q) In Burma the Judge of a 
Divisional Court is a District Judge within the purview 
of this section ( h ) , and the Judicial Commissioner of 
Smd, the Receiver of Rangoon or of Akyab and the 
Judicial Commissioner of Oudh is a District Judge under 
this Act 

A District Judge cannot under section 16 of the 
Bombay Civil Courts Act transfer to the Assistant Judge 
for trial a suit for dissolution of the marriage under the 
provisions of this Act (t) 

PROHIBITED DEGREES 

The prohibited degrees are those contained in the 
Table published by the Governor-General in Council and 
set forth in Appendix A A person is restrained from 

(e) De Soma v De Souza (1935) 37 Bora.L.R 57 
(/) Bright v Bright (1909) 36 Cal 964, Ritchson r Ritchson 
(1934) 38 C W N 347, A I R (1934) Cal, 570, 

(g) Mound v Mouna (1913) 37 Bom. 57, 14 Bom L.R. 872. 

(h) Harding e v Hardmge , 19 I C 53, F>B 

(t) French v French (1915) 39 Bom 136, F B, 17 Bom,L*R 754 
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marriage as well with illegitimate as with legitimate rela- 
tions^) Such marriages are void wherever contracted 
even when both parties are fully cognizant of the impedi- 
ment^) 

The Indian Statutes relating to the marriage of 
Christians in India do not relax the general law of mairiage 
with regard to British subjects of European origin An 
impediment to marriage within prohibited degrees which 
is ordinarily imposed upon such British subjects by their 
personal law is not removed by a customary law of local 
observance or a dispensation under the authority of the 
Roman Catholic Chuich 01 any other religious com- 
munity(l) 

INCESTUOUS ADULTERY 

As to the peisons with whom a man is forbidden to 
marry, see notes to section 19, “prohibited degrees of 
■consanguinity or affinity ” Both legitimate and illegiti- 
mate relations are included in this definition ( m ). 

BIGAMY. 


It is the offence of going through a form of marriage, 
during the existence of a former marriage, and is punish- 
able m Great Britain under section 57 of the Offences 
Against the Person Act, 1861, and in India under section 
494 of the Indian Penal Code It makes no difference that 
the second marriage took place abroad, or that it was ab 
zmtio void provided the offender was a British subject, but 
it is essential that the first marriage should be good. A 
person is not guilty of bigamy who remarries when he or 


(;) See Reg v Chadwtc (1847) 11 Q.B 173 Reg. v Brighton 
( Inhabitants. ) (1861) B & S 447, 5 L T 56 Horner v. Horner 
(1799) 1 Hag Con Cas 352, Woods v. Woods (1840) 2 Cur 
521 


(Jt) Andrews^ {otherwise Ross) v. Ross (1888) 14 P D 15, 59 

(/) Peai'v Peal (1931) P 97. 

(m) Thompson v. Thompson (1912) 39 Cal 395, 
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she has not heard of a first wife or husband for seven 
yeats, and does not know her or him to be alive 

A was baptised in infancy into the Roman Catholic 
Church, but subsequently relapsed into Hinduism and was 
married to a Hindu Her Hindu husband afterwards 
discaided her and A was readmitted mto the Roman 
Catholic Church and married by a priest to a Roman 
Catholic during the lifetime of her Hindu husband It 
was held that A 's marriage with the Hindu was subsisting 
and valid at the time of her Christian marriage (n) In 
considering the question in India whether a previous 
marriage of one of the parties is or is not subsisting, the 
Court must apply the law in India applicable to that 
marriage at the time (n 1 ) If a person having a wife living 
goes through the ceremony of marriage with another 
woman, who Is within the prohibited degrees of affinity so 
that the second marriage, even if not bigamous, would have 
been void, he would still be guilty of the offence of bigamy 
(o) And the offence of bigamy would be complete even 
if the second marriage was celebrated beyond the King's 
Dominions (p) Two English persons married m England, 
the husband afterwards went to Kansas in the United States 
and after an interval of a year, presented a petition and 
obtained a divorce by reason of his wife's desertion He 
then married again. The wife had received no notice of 
the petition It was held that his domicil at the time of 
the divorce was English and therefore the divorce was null 
and void and he had committed bigamy ( q ) 


(») Re Millard (1887) 10 Mad 218 

(m) Khambattav Khambatta (1934) 36 Bom, L R, 1021, 

Co) R v Allen (1872) LR 1 C C.R 367, 26 L.T, 664, 

(P) Russel’s (Earl) Case (1901) AC 446, 85L.T.253; 20 Cox. 
CC51 (HL). 

( g ) Bnggs v, Briggs (1880) 5 P D 163, 42 C* T. 662, 
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Bigamy with adultery is established by proof of the 
subsequent marriage and co-habitation, although such 
subsequent marriage is null and void on the ground of 
consanguinity (r) Proof of the performance of the 
marriage ceremony and if the bigamy took place abroad 
or m a Colony, proof of the marriage law of that country 
is necessary (s) , the validity of a foreign marriage being 
proved by the evidence of a professional lawyer or of a 
person who is to be deemed by reason of his office to be 
skilled m the law of the country where it was celebrated (0- 

R was married to his wife at the British Consular 
office at Cairo m 1919, and some months afterwards he 
went through the ceremony of marriage with D , at a re- 
gistry office m London R was indicted for bigamy m 
marrying D during the lifetime of his wife R contend- 
ed that the marriage at Cairo was not binding The 
certificate stated that the marriage ceremony was performed 
by the Acting British Consul The question was whether 
that ceremony was valid and that depended on the inter- 
pretation of the Foreign Marriage Act, 1892 It had not 
been shown whether the Acting British Consul had a 
wariant from a Secretary of State under that Act to solem- 
nise marriages nor whether an Acting Consul came 
within the definition of “Consul” m the Act and the Court 
held that the marriage m Cairo had not been proved ( u ). 

MARRIAGE WHEN GOVERNED BY LEX 
LOCI CONTRACTUS 

The rule that the lex loci contractus of a marriage 
establishes its validity, requires this qualification, namely, 
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(r) Reg v Penson (1833) 5 C &P 412 Cf Gurbaksh Smgh v 

Shama Smgh (1876) 19 P R. Cr Jugt 

(s) Burt v Burt (1860) 2 Sw & Tr 88, 29 L J P, & M, 133 

(/) R v Moscovttch (1927) 20 Cr, App Rep 121,28 Cox CC 442, 
138 LT 183 See Hamilton v Hamilton (1901) SOWN 
chx 

(u) R v Raven and Dellow (1920) 84 J P. 139, 
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where the law of a country, foibids marriage under any 
particular circumstances, the prohibition follows the 
subjects of that country wherevei they may go (v)» But 
the lex loci contractu * as to marriage will not prevail 
when either of the contracting parties is under a legal 
incapacity by the law of the domicil , and, therefore, a 
second marriage performed in Scotland or a Scottish 
divorce a vinculo from an English marriage between 
parties domiciled in England at the time of such marriage 
and divorce is null (w) Any incapacity of either a man 01 
a woman which though recognised and enforced by the law 
of the domicil of either is of a kind to which the Courts 
of England refuse recognition does not render a marriage 
celebrated in England invalid on account of such incapa- 
city A foreigner or a British subject domiciled abroad 
who enters into a contract of marriage with an English 
woman domiciled m England, a marriage which would be 
recognised by the law of England as valid if contracted bet- 
ween persons domiciled in that country, does not carry 
with him any disability of a personal character imposed by 
the law of his domicil so as to preclude him from contract- 
ing a valid marriage with her in England (x) Where a 
marriage of English subjects was celebrated abroad, not 
according to the lex loci the marriage was held to be 
invalid (y), because the validity of a marriage celebrated 
in a foreign country must be determined in an English 
Court by the lex loci where the marriage is solemnised 
On a plea of coverture where the parties who were British 
subjects, were married in France, and if the marriage 
would not be valid in that country, it would not be valid 


(v) Frenton v Livingstone (1859) 35 L T (XS 355 , 7 W R, 671 
(«€/) Conway v Beasley (1831) 3 Hag Ecc 639, 162 E*R 1291 
{x) ChetH v Chetti (1909) P. 67 

(y) Middleton v Janvenn (1802) 2 Hag Con* 437; 161 E*R, 797 
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m Great Britain (s). A marriage between a British 
subject domiciled m England and a female ward of Court 
was celebrated m the presence of the British Consul and 
the English Church at Antwerp by a clergyman of the 
Church of England who had been appointed Chaplain to 
the Church and was paid by the British Government, still 
the marriage was held invalid on the ground that certain 
ceremonies prescribed by the law of Belgium had not been 
observed (a) 


BIGAMY WITH ADULTERY 

The adultery committed must be with the same woman 
with whom the bigamy was committed (b) In order to 
establish the charge of bigamy with adultery, a mere pi oof 
of a ceremony of marriage with a certain third person 
would not suffice Substantive proof that adultery has 
also been committed with that person is absolutely neces- 
sary In Ellam v Ellam (c) all that was proved was that 
the respondent had gone through a form of marriage with 
another woman m America but there was no evidence of 
any subsequent co-habitation between the parties to the 
bigamous marriage and the Court held that the mere proof 
of the ceremony of marriage was not sufficient to satisfy 
the words “bigamy with adultery”. Adultery will not be 
inferred from bigamy alone being charged in the petition(rf) 
The bigamy must be proved, the mere proof of a convic- 
tion of bigamy not being sufficient (e) 


U) Lacon v Higgins (1822) Dow & Ry 38 , 3 Stark 178 

(a) Kent v Burgess (1840) 11 Sim 361 , 59 E R. 913 

( b ) Horne v Horne (1858) 27 L J\P &M 50, 

(M) (1889) 58 LJ.PA M. 56. 

(d) Bonaparte v Bonaparte (1891) 65 L T 795. 

<*) March v. March (1858) 28 L J P & M 30, 1 Sw &Tr 550, 
3 
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II JURISDICTION. 

Matrimonial 4. The jurisdiction now exercised by the High 

jurisdiction . 

Courtsto be Courts m respect of divorce a mensa et toro, and 

subject to Act. other causes, suits and matters matrimonial, 
shall be exercised by such Courts and by the 
District Courts subject to the provisions in this Act 

xception , r 

contained, and not otherwise: except so far as 
relates to the granting of marriage-licenses, which 
may be granted as if this Act had not been passed®. 

‘Jurisdiction’ is the power of a Court to hear and 
determine a cause , to adjudicate and exercise any judicial 
power m relation to it, in other words, by ‘jurisdiction’ 
is meant the authority which a Court has to decide matters 
that are litigated before it or to take cognizance of matters 
presented in a formal way for its decision (/) 

Numerous attempts have been made to define the 
term ‘jurisdiction’ which has been stated to be “the power 
to hear and determine issues of law and fact”, “the 
authority by which the judicial officers take cognizance of 
and decide causes” , “the authority to hear and decide a 
legal controversy” , “the power to hear and determine the 
subject matter m controversy between parties to a suit and 
to adjudicate and exercise any judicial power over them”, 
“the power to hear, determine and pronounce judgment on 
the issues before the Court”, “the power or authority 
which is conferred upon a Court by the Legislature to 
hear and determine causes between parties and to carry 
the judgments into effect” , “the power to inquire into the 
facts, to apply the law, to pronounce the judgment and to 
carry it into execution ”(^). 

(f) Sukhlal v Tara Chand (1905) 33 Cal 68 at p, 71, F.B 

(g) Ashutosh v Behan Lai (1907) 35 Cal 61. Gurdeo v* 

Chandnkah ( 1907 ) 36 Cal 1931 
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The jurisdiction of the Court may be qualified or 
restricted by a variety of circumstances Thus, the 
jurisdiction may have to be considered with reference to 
place, value and nature of the subject-matter The power 
of a tribunal may be exercised within defined territorial 
limits Its cognizance may be restricted by a vaxiety of 
circumstances It may be competent to deal with contro- 
versies of a specified character, for instance, testamen- 
tary and matrimonial causes, acquisition of lands for 
public purposes, record of rights as between landlords and 
tenants (h) 

A judgment pronounced by a Court without jurisdiction 
is void, subject to the well-known reservation that when the 
jurisdiction of a Court is challenged, the Court is com- 
petent to determine the question of jurisdiction, though 
the result of the inquiry may be that it has no jurisdiction 
to deal with the matter brought before it (*) 

Since jurisdiction is the power to hear and determine 
it does not depend either upon the regularity of the 
exercise of that power or upon the correctness of the 
decision pronounced, for the power to decide necessarily 
carried with it the power to decide wrongly as well as 
rightly (;). 

The Court has to exercise such jurisdiction only as is 
comprised within the provisions of this Act (k) and a 
suit for a declaration regarding the validity or otherwise 
of a marriage is not maintainable in the exercise of the 
Court’s matrimonial jurisdiction (/). * 

(h) Hrtday Nath Roy v Ramchandra (1921) 48 Cal 1S8 at 
pp 146-147, F B* 

(0 Rashmom v Ganada (1914) 20 Cal L J 213 at p 217 ; 19 C. 
WN 84 

0) Malkurjun v Narjan (1900) 25 Bom 337 at p 347,P.C,LR* 
27 I A 216 

(k) Ltsh v Ush, A I R (1923) Pat 301 
CO Ibid 
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The Courts in India have no jurisdiction to entertain 
a suit m respect of “jactitation of marriage'' % e a suit to 
enforce perpetual silence on the person who falsely gives 
out that he or she is married to the complainant (m). 

Prior to the passing of this Act the High Courts m 
India exercised jurisdiction, m matrimonial causes con- 
ferred upon them under section 9 of the High Courts Act 
and Cl 35 of the amended Letters Patent of the High 
Court and extended to all subjects of the Crown professing 
the Christian religion ( n ) But the ecclesiastical jurisdic- 
tion of the Supreme Court of Bombay was limited to 
persons described and distmguised by the appellation of 
British subjects, residing in the Town and Island of 
Bombay and the Factories subordinate thereto and all the 
territories dependent upon the Government of Bombay 
This jurisdiction could not, however, be exercised over 
Parsis ( o ) By Cl 35 of the Amended Letters Patent 
of the High Court that decision was given effect to by 
limiting the jurisdiction within the Presidency to “matters 
matrimonial between Our subjects professing the Christian 
religion 99 ( p ) As regards the jurisdiction of the Calcutta 
High Court to admit a petition for divorce where the 
parties reside within 24 Parganas, see Gasper v, Gonsab 
ve$(q) The jurisdiction conferred by the Indian Divorce 
Act on Courts of India to make decrees for dissolution of 
marriage on the basis of residence was, before the amend- 
ment of the section in 1917, not restricted to the cases of 
persons domiciled m India and such jurisdiction was not 
beyond the authority given by the Indian Councils Act(r). 

(m) Matrimonial Causes Act , 1857 , section 6 

( n ) Lopez v Lopez (1886) 12 Cal 726 , Elleneora Wadiav Nusser- 

wanp Wadia (1914) 38 Bom 125 

(o) Ardeseer v Perozboye (1856) 6 Moo I A 348 

(p) Wadiav Wadia (1914) 38 Bom 125 at pp, 145-U6, 

(q) (1874) 13 B L R 109 

(r) Ntrupama Debt v Prince Victor Nityendra JSlctram (1926) 53 

Cal 282 
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OBJECTIONS TO JURISDICTION 

“ No objection as to the place o£ suing shall be 
allowed by any appellate or re visional Court unless such 
objection was taken an the Court of first instance at 
the earliest possible oppoi tunity and m all cases wheie 
issues are settled at ot befoie such settlement, and un- 
less there has been a consequent failuieof justice” ($) 

Where the Judge has no inherent jurisdiction over 
the subject matter of a suit, the parties cannot by their 
mutual consent, convert it into a proper judicial process 
although they may constitute the Judge their Arbiter, and 
be bound by his decision on the merits when these aie sub- 
mitted to him But when in a case which the Judge is 
not competent to try, the parties without objection join 
issue and go to tiial upon the merits, the defendant cannot 
subsequently dispute his jurisdiction upon the grounds 
that there were irregularities in the mtitial procedure 
which if objected to at the time would have led to the 
dismissal of the suit (t), and if any of the parties to the 
suit put m an absolute appearance it is too late to plead to- 
the jurisdiction of the Court ( u ) The respondent may 
m his answer on the merits allege facts raising the ques- 
tion of jurisdiction (v) It is not absolutely necessary to- 
raise the question of domicil m the pleadings and the Court 
can allow such questions to be raised at the hearing if the 
evidence adduced points to a doubt as to the Court's juris- 
diction (w) If the jurisdiction of the Court is disputed, 
a paity served may enter an “Appearance undei Protest”. 


(s) Code of Civil Procedure, section 21 

(0 Ledgard v. Bull (1887) 9 All. 191 at p 203, P C , 13 I, A 134 

(u) Zychnski v Zychnski (1862) 2 Sw & Tr 420, 3 L J P &M 

37 Garstm v Gars tin (1865) 4 Sw & Tr 73 

(v) Wilson v Wilson and Howell (No. 1) L.R 2 P & D, 341, 41 

L J P SiM 1 

(u ) Parkinson v, Parkinson (1893) 69 L T. 53. 
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This must state concisely the grounds of protest and the 
party must forthwith proceed by summons to obtain 
directions as to the decisions on the questions raised. A 
preliminary issue may then be ordered to be tried with or 
without stay of the proceedings in the cause or an order 
may be made for the determination of the matters in 
question at the hearing the of cause (x). A respondent 
husband who appears under protest may be ordeied to 
furnish security for his wife’s costs (y) and to pay 
alimony pendente hte (z) 

A District Judge ought m all cases to inquire into, and 
set out m his judgment, the facts relied on as giving 
jurisdiction to the Court to pronounce a deciee of disso- 
lution of marriage (zz) 

PERSONS DOMICILED IN ENGLAND 
OR SCOTLAND. 

Prior to 1926 the Indian High Couits had no jurisdic- 
tion to dissolve the marriage of persons domiciled m 
England or Scotland (zzz) This difficulty led to the 
passing by the British Parliament of the Indian and 
Colonial Divorce Jurisdiction Act, 1926 (16 and 17 Geo. V. 
C 40). 


(x) Rule 16 B of the Matrimonial Causes Rules, 1924 See Retra v. 

Retro, (1914) 112 L.T 223 Lowenfeld v Lowenfeld (1903) 
P. 177, C A 

(y) Smith v Smith (1923) P 128 Johnstone v Johnstone (1929) 

P 165, C A 

(*) Ronalds v Rortalds (1875) L R 3 P & D 259 
(jwr) Durand v Durand (1870) 14 W R 416. Bat Kanku v Shiva 
Toya (1893) 17 Bom 624, F B 

(after) Wilkinson v Wilkinson (1923) 47 Bom. 843, F.B, 25 Bom 
L.R. 946, (1923) A I R. Bom 321. 



§ 5-6-7 


JURISDICTION 


39 


5. Any decree ©r order of the late Supreme 
Court of Judicature at Calcutta, Madras or Bombay 
.sitting on the ecclesiastical side, or of any of the 
said High Courts sitting in the exercise of their 
matrimonial jurisdiction, respectively, in any cause 
or matter matrimonial, may be enforced and dealt 
with by the said High Courts, respectively, as here-* 
inafter mentioned, in like manner as if such decree 
or order had been originally made under this Act 
by the Court so enforcing or dealing with the same* 

6* All suits and proceedings in causes and 
matters matrimonial, which when this Act comes 
into operation are pending in any High Court, shall 
be dealt with and decided by such Court, so far as 
may be, as if they had been originally instituted 
therein under this Act. 

7* Subject to the provisions contained in this 
Act, the High Courts and District Courts shall, in 
.all suits and proceedings hereunder, act and give 
relief on principles and rules which, in the opinion 
of the said Courts, are as nearly as may be conform- 
able to the principles and rules on which the Court 
for Divorce and Matrimonial Causes in England for 
the time being acts and gives relief: 

Provided that nothing in this section shall de- 
prive the said Courts of jurisdiction in a case where 
the parties to a marriage professed the Christian 
religion at the time of the occurrence of the facts 
on which the claim to relief is founded. 

RELIEF ON PRINCIPLES AND RULES 
OF THE ENGLISH COURT. 

The decisions of the Divorce Court m England must 
be taken to be a guide by the Courts in India under the 


Enforcement 
of decrees or 
orders made 
heretofore by 
Supreme or 
High Court 


Pending suits 


Court to act 
on principles 
of English 
Divorce 
Court. 
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Indian Divorce Act, except when the facts of any particular 
case arising out of the peculiar circumstances of Anglo- 
Indian life, constitute a situation such as the English 
Courts are not likely to have had in view (a), and the 
principles and rules which obtain m the Divorce Couit m 
England are to be applied as nearly as may be in India(i>), 
In considering in a divorce suit m India, the question 
whether a previous marriage of one of the parties is or is 
not still subsisting, the Court must apply the law in India 
applicable to that marriage at that time(c) As the Couits 
m India have to grant relief on the principles and rules of 
the English Divorce Court, a divorce cannot be decreed on 
the uncorroborated testimony of the petitioner as to adul- 
tery and cruelty (d), The order which is made by the 
Courts in India against a husband for giving security for 
the wife's costs of the suit is based on the English Divorce 
Rules having regard to this section of the Act, which 
governs the practice of the Indian Courts(e) The pun- 
ciples and rules are not merely rules of piocedure such as 
the rules which regulate appeals but are the rules and 
principles which determine the cases m which the Court 
will grant relief to the parties appearing before it, or refuse 
that relief — rules of quasi substantive lather than of mere 
objective law (f ) 

The expression <£ rules and principles 99 points rather 
to the rules and principles on which the Court deals with 
these matrimonial cases m requiring a certain degree of 
evidence and other cognate matters ( g ) 

(a) Fowls v Fowle (1879) 4 Cal 260 

(b) Hay v Gordon (1872) 21 WR 11 Joseph v Romania (1922) 

45 Mad- 982, F B 

(c) Khambatta v Khambatta (1934) 36 Bom L R 1021, 

( d ) Joseph v Ramama , supra. 

(tf) Mayhewv Mayhew (1895) 19 Bom 293 

(/) A v B (1898) 22 Bom 612atp.615, Miller v Miller (1925) 52 

. Cal 566 

(g) Wilkinson v Wilkinson (1923) 47 Bom* 843, 25 Born, L R, 945, 
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This section is a residuary section intended to piovide 
for any matters which by madvertamce or otherwise are not 
dealt with m the Act It is not unusual m statutory draft- 
ing to insert provisos of this nature ex ma]ore cautela 
more especially where an attempt is being made to codiiy 
m this country an unfamiliar branch of English law, 

8. The High Court may, whenever it thinks fit, 
remove and try determine as a Court -of original 
jurisdiction any suit or proceeding instituted under 
this Act m the Court of any District Judge within 
the limits of its jurisdiction under this Act, 


The High Court may also withdraw any such 
suit or proceeding, and transfer it for trial or dis- 
posal to the Court of any other such District Judge, 

The provisions of this section are analogous to those 
of section 24 (1) (a) and (b) of the Civil Procedure 
Code and apply to Chaitered High Courts m the exercise 
of their ordmaiy original civil jurisdiction ( h ) It gives a 
general powei of transfer of all suits, appeals and other 
proceedings It may be exercised at any stage of the pro- 
ceedings and even suo motu without an application The 
Court will consider the balance of convenience (*) (See 
Clause 18 of the Letteis Patent of the Bombay, Calcutta 
and Madras High Courts) 

A decree for dissolution was passed by the Divisional 
Court at Nagpur and was confirmed by the High Court of 
Bombay Still the Bombay High Court could not entertain 
an application for alimony or maintenance m the same 
suit as the Divisional Court at Nagpur was not subordinate 
to the Bombay High Court within the meaning of section 

(h) Mahmdra Chandra v, Lai Mohan (1929) 56 Cal, 940; A, I R. 
(1929) Cal 358 

M Brojo Gopal v Lakshimom (1927) 54 Cal, 607 , A LR, (1927) 
Cal 791 


Extraordi- 
nary jurisdic- 
tion of High 
Court 
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Reference to 
High Court* 


24(1) (a) of the Civil Procedure Code, nor could the 
High Court transfer the petition to the Divisional 
Court (;) 

9. When any question of law or usage having 
the force of law arises at any point m the proceed- 
ings previous to the hearing of any suit under this 
Act by a District Court or at any subsequent stage 
of such suit, or m the execution of the decree there- 
in or order thereon, 

the Court may, either of its own motion or on 
the application of any of the parties, draw up a 
statement of the case and refer it, with the Court’s 
own opinion thereon, to the decision of the High 
Court. 

If the question has arisen previous to or in the 
hearing, the District Court may either stay such 
proceedings, or proceed m the case pending such 
reference, and pass a decree contingent upon the 
opinion of the High Court upon it. 

If a decree or order has been made, its execution 
shall be stayed until the receipt of the order of the 
High Court upon such reference. 

The provisions of this section are analogous to those 
of Order XLVI Rules 1 and 2 of the Civil Procedure 
Code 


A reference under this section should only be made 
when a judge entertains a reasonable doubt on a question 
of law or usage having the force of law And a judge 
cannot ordinarily entertain a reasonable doubt on a point 
clearly decided by the rulings of the High Court to which 
he is subordinate, unless the authority of the decision can 
be Questioned by virtue of anything said or decided m the 


0 4 ) Wallace v. Wallace (1916) 40 Bom, 109; 17 Bom* L.R, 948. 
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Privy Council (k) If the Court has no reasonable doubt 
it should not make a reference merely because it is asked to 
make one(/) 


III — Dissolution o* Marriage. 


10, Any husband may present a petition to the 
District Court or to the High Courts praying that 
his marriage may be dissolved on the ground that 
his wife has, since the solemnization thereof, been 
guilty of adultery* 

Any wife may present a petition to the District 
Court or to the High Court, praying that her marri- 
age may be dissolved on the ground that since the 
solemnization thereof, her husband has exchanged 
his profession of Christianity for the profession of 
some other religion, and gone through a form of 
marriage with another woman; 

or has been guilty of incestuous adultery, 

or of bigamy with adultery, 

or of marriage with another woman with adul- 
tery, 

or of rape, sodomy or bestiality, 

or of adultery coupled with such cruelty as 
without adultery would have entitled her to a 
divorce a mensa et toro } 

or of adultery coupled with desertion, without 
reasonable excuse, for two years or upwards. 

Every such petition shall state, as distinctly as 
the nature of the case permits, the facts on which 
the claim to have such marriage dissolved is 
founded* 


\k) Bhanaji v, De Bnto (1906) 30 Bom, 226, 

\l) Dawoodjee v Municipality of Rangoon (1923) 1 Rang. 220, 
A J R. (1923) Rang 193, 


When 

husband may 
petition for 
dissolution. 


When wife 
may petition 
for divorce- 


Contents of 
petition. 
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DISSOLUTION 


Cf * section 27 of the Matrimonial Causes Act, 1857, 

Section 176 of the Supreme Court of Judicature 
(Consolidation) Act, 1925 

The conditions under which a Christian marriage may 
be dissolved are laid down m this section. It is optional 
for the petitioner residing within the jurisdiction of a 
District Court to file the petition either in the District 
Court or m the High Court, but the High Court has, under 
section 8 of this Act, power to transfer such a petition to 
the District Court subordinate to it on the ground of con- 
venience of parties or witnesses or on any other ground 

LIMITATION 

There is no limitation for the dissolution of mar- 
riage (m), but appeals under the Indian Divorce Act are 
nevertheless governed by the Limitation Act and Art 151 
would apply to a suit decided by the High Court ( n ) The 
original jurisdiction of the High Court includes raatn- 
monial jurisdiction (o) 

“Since the Solemnization of the Marriage — " 


As a general rule it is not competent to the husband or 
the wife to plead illicit mtei course prior to the marriage 
because the doctrine universally maintained is that marriage 
operates as an oblivion of all that has passed and as an 
oblivion of all that can possibly have occurred (p) Some 
of the cases seem to hold that one of the parties is not 


permitted to prove in the first instance ante-nuptial inconti- 
nence m the other either because it would be contrary to 

(w) See section 29 (3) of the Limitation Act, 1908 Hay v Gordon 
(1872) 18 W R 480, P C Williams v Williams (1878) 8 
Cal, 688 ' 

(n) A v B (If 98) 22 Bom, 612, 

C o ) King v King (1882) 6 Bom 416. See Navivahu v Turner 
( Official Assignee) (1889) 13 Bom 520, P C , 16 I,A, 156 
(p) Weatherley v Weatherley (1854) 1 Spinks 193; 24 L T O S< 35 
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good policy to allow such a course of proof to be pursued 
or because a person entering marriage is understood to 
abandon unlawful pleasures(g) Yet, in other cases the 
ante-nuptial and post-nuptial conduct have in the circum- 
stances of those cases been very properly connected to- 
gether^). And where a woman with whom connection of 
the husband was pleaded before marriage was continued in 
the service ot the husband after marriage and he was 
charged to have committed adultery with the very same 
woman the Court allowed the allegation as it stood in the 
petition (^), for, the existence of a former connection 
renders a renewal more probable than the commencement 
of an entirely new connection, but the existence of the 
former is a totally separate fact and may be true without 
affording any proof of a subsequent connection^)* 

ANTE-NUPTIAL INCONTINENCE 
NOT TO RE PLEADED 

In a petition for divoice on the ground of adultery it 
Is not competent to prove the ante-nuptial incontinence of 
the respondent even though it and the adultery be charged 
to have been committed with the same person (u). 

PROOF OF MARRIAGE 

The necessity of proving the marriage anses, not 
only from the fact that it is an essential ingredient m the 
offence alleged, since no violation of matrimonial duty can 
take place where the matrimonial relation does not exist j 
but likewise from the consideration, that as divorce is the 
suspension or dissolution of this relation, if there is no 

(q) Graves v Graves (1842) 3 Cui Ec 235, 163 ER 714 Perrm v 

Pen m (1822) 1 Add Ec 1; 162 E R, 1 

(r) Weatherley v Weatherley , supra Simmons v Simmons (1847) 

11 Jur 830 

(s') Weatherley v Weatherley , supra 
(*) Simmons v Simmons , supra 

(u) Fitzgerald v. Fitzgerald (1862) 32 L.J P.&M 12, 11 WR. 85 
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relation subsisting, there is nothing for the divorce to act 
upon. Marriage is the foundation of the whole proceed- 
ing (v), In suits for nullity of marriage, as m suits for 
divorce the marriage sought to be set aside must be pro- 
ved (w) In Nokes v Milward (%) where the marriage 
was celebrated m Scotland, and the ground of nullity 
alleged was that the defendant wife had a former husband 
living at the time of its celebration, Dr Swaby after 
remarking that the direct evidence of the fact of the 
marriage m respect to which the sentence of nullity was 
prayed, was not satisfactory, added, “nor is this lack of 
pnmaiy evidence at all compensated for by any secondary 
proof m the cause as of consummation, cohabitationf" 
mutual acknowledgments, &c for, even granting such 
secondary proof to be admissible m the case, which is very 
doubtful, (it being a case brought mter vivos and by the 
one against the other contracting party) save only m 
corroboration of other and more direct testimony, namely, 
that of persons present (there being persons still living 
vouched to have been present) at the alleged fact of 
marriage, still, of the little of such secondary proof as- 
appears in the cause, the whole is extra-hbellate, and so- 
strictly speaking no proof ” 

In the case of a marriage solemnised m India the 
usual mode of proving it for the purpose of a matrimonial 
suit is for the petitioner to file a certified copy of the 
marriage ceitificate with the petition, and at the hearing 
t6 testify that he or she was married to the respondent at 
the time and place mentioned m such certified copy But 
the practice though universal, is not necessarily a rule of 
law, and if the circumstances warrant it, the Court may still 

(v) Hammerton v, Hammerton (1828) 2 Hag Ec 8 , 162 E.R 767 

(w) AughHev Aughtie (1810) 1 Eng Ec, 72, 1 Philhm 201, 161 

E R, 961, 

(x) (1824) 1 Add Ec 386, 162 E R 336. 
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hold the marriage proved even m the absence of a certi- 
ficate (y) 

A marriage solemnized out of India is ordinarily prov- 
ed by the production of such documentary evidence as 
there may be concerning it, and the evidence of the peti- 
tioner Thus, a marriage solemnised in India was allowed 
by the English Divorce Court to be proved by the produc- 
tion from India Office of a register kept m the custody of 
of the Secretary of State and by a copy of the entry signed 
by the Under Secretary of State and sealed with the seal 
of the Secretary of State, the parties themselves also 
swearing to the marriage Cs) Although when the contents \ 
of a marriage legister are m issue, verbal evidence of these ( 
contents is not receivable, yet the fact of the mart 1 age 1 
may be proved by the independent evidence of a person 
who was present at it (a). Under section 50 of the 
Indian Evidence Act an “opinion expressed by conduct’' - 
as to the existence of the relationship of one person to an- 
other, of any person who as a member of that family or 
otherwise has special means of knowledge on the subject 
is a relevant fact, though such opinion is not sufficient to 
prove marriage in proceedings under the Indian Divorce 
Act and prosecution under sections 494, 495, 497, or 498 
of the Indian Penal Code In India a marriage is to be 
proved strictly m the regular way, % e., that the ceremony 
of marriage must be proved (b). It was, however, pointed 
out by the Chief Court of the Punjab m Wadhawa v* 


(y) Carroll v Carroll (1934) 13 Pat 129 

00 Regan v Regan (1892) 67 L T 720, Section 79 of the Indian 
Evidence Act, 1872 

(а) Taylor on Evidence, lltli Edn Vol 1, pp 313 to 314, para 416. 

See Jivandas Keshavji v Pramn Nanabhai (1870) 7 Bom H. 
OR 45 at p 63 

(б) Empress v Pttamber Singh (1880) 5 Cal. 566, F.B Rathnammal 

v, Mamkkam (1893) 16 Mad 455, F.B, 
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-Fatteh Muhammad (c) that the logical inference from such 
negative provision is only that m the special proceeding 
marriage must be proved otherwise than by evidence of 
opinion only “It appears to us/ 7 observes the learned 
Judge, that the English law and the Indian law of 
evidence are substantially the same (as regards proof of 
marriage) and that in the former as m the latter the only 
definite and settled rule is that m certain matrimonial and 
criminal proceedings marriage must be more strictly 
proved than in other proceedings, and when marriage is 
alleged, it must be proved that the parties were actually 
married and not merely reputed to be married It must 
be remembered that marriage is an equivocal expression 
denoting in our language equally the conjugal relation and 
the ceremony by which it is commenced, and there are 
English cases which show that the marriage relation may 
be proved otherwise, than by opinion or repute in the 
absence of proof of any ceremony 77 The Bombay High 
Court, however, held that m suits for dissolution of 
mairiage strict pi oof of marnage was not necessaty. The 
mere fact that people apply to a Couit for divorce raises a 
presumption of marriage (d), and it is hardly credible that 
persons should apply for dissolution of marnage which 
had never taken place (e) 

GRETNA GREEN MARRIAGE 

In Patricks on v Patnckson (/) the only evidence of 
marriage was that the petitioner and respondent had in 
May 1860 left England together for the purpose of being 
married at Gretna Green, that they shoitly returned and 
stated that they had been married, and lived together for 
many years as man and wife, it was held sufficient But 

(c) 5 PR (1894) Cr Judgt 

(d) Kyte \\ Kyte and Cook (1896) 20 Bom 362 

(e) Rookery Rooker and Newton (1863) 33 L J P &M* 42 
</) (1865) L.R 1 P & D 86; 35 L.J P 48, 13 L,T. 567* 
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the bare assertion of a petitioner is not sufficient proof of 
marriage to satisfy the requirements of the Act ( g ); 
the production of a decree of previous matumonia! pro- 
ceedings between the same parties being considered suffici- 
ent evidence of marriage (h). 


PRESUMPTION OF MARRIAGE 

When a man and woman intend to become husband 
and wife, and a ceremony of marriage is performed bet- 
ween them by a clergyman competent to perform a valid 
marriage, presumption in favour of everything necessary 
to give validity to such a marriage is one of exceptional 
strength, and unless rebutted by evidence strong, distinct, 
satisfactory, and conclusive, must prevail («) It is a well- 
recognised rule of law that when a particulai relationship 
is shown to exist, such as marnage, then its continuance 
must prima facie be presumed (/). “The mere co-habita 
tion of a man and woman, of their behaviom in other 
respects as husband and wife, always affords an mfeience 
of greater or less strength that a marriage has been 
solemnized between them. Their conduct being susceptible 
of two opposite explanations the Court, giving effect 
to the presumption of innocence, is bound to assume it to 
be moral rather than immoral. The law presumes the 
validity of a marriage ceremoney” (&). There is no 
doubt that general reputation of a marriage may be given 
valeat iquantum, A person living in a particular neigh- 
bourhood, say, m New York, may be called to say that 
the reputation in New York was that A and B were man 
and wife (0 It is not necessary to confine repute and 


(g) Rathnammal v. Mamkkam (1893) 16 Mad 455, F.B. 

(h) Ledlte v. Ledhe (1895) 22 Cal. 544, 

0) Lopez v Lopez (1885) 12 Cab 706, In re Millard (1887) 10 Mad, 
218 Piers v. Piers (1849) 3 H.L. Cas, 331. 

(j) Bhima v. Dhulappa (1905) 7 Bom L R. 95. 

(k) Woodroffe and Amir All’s Evidence Act, 9th Edn t>^ 830* 

<0 Shedden v Patrick, (1854) 30 LJ.P.&M. 217at pp 231-232. 
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conduct to the family; general reputation among and 
treatment by, friends and neighbours being receivable as 
evidence of marriage* It may also be proved by evidence 
of certain specific facts such as the parties being received 
into society as man and wife, being visited by respectable 
families m the neighbourhood, going to churches and 
public place together and otherwise demeaning themselves 
in public, and addressing each other, as persons actually 
married (m) If a so-called marriage is no marriage m the 
place where it is celebrated, it is no marriage at all although 
the ceiemony or proceeding, if conducted m the place of the 
parties" domicil would be a good marriage(w). 

IDENTITY OF PARTIES— DECREE OF 
CONFRONTATION. 

It is often important to show what are called the iden- 
tity and diversity of the parties to an act of sexual inter- 
course proved, namely, that one of them was the defendant, 
and the other was not the plaintiff (o) To aid this part of 
the proofs the Ecclesiastical Com ts used sometimes to resort 
to what is termed a ‘ deciee of confrontation ", applied for 
on special grounds On such a decree it was necessary that 
the defendant should be produced to a witness who had 
known her jn both characters of wife and adulteress, or to 
two or more witnesses at the same time who would separa- 
tely identify her m each character (p) Such action by the 
Court is now obsolete and a respondent must not be sub- 

(tn) Kay v Duchesse de Vienne (1811) 3 Camp 28 Goodman v. 
? Goodman (1858) 28 LJ ( ,Ch 745 Re Shephard , Ge'orge , v. 

Thyer (1004) i Ch 456, 73 L J Ch 401, 90 L.T ?49 
(n) Serthiaume v Mastous (1930) AC 79, 45 T LJR 607, 142 L T, 
54, P » C# ^ ^ 1 

,( 0 ) Sullivan v Sullwan (1824) 2 Add Ec, 299 Williams v, 
Williams (1798) IHag’-Coft 299 Dillon v Dillon (1842) 3 
Curt Ec 86 HamvheHon v. Hammer ton (1Q18) 2 Hag 
Ec 8; 162E.R 76, 1 , 

( p ) Searl v Price (1816) 2 Hag, Con, 187, * , 




DISSOLUTION OF MARRIAGE. 


§ 10 

poenaed merely for purposes of identification (q). It is 
customary now a days to prove identity by photographs 
where personal identification is not readily available (r)> 

ADULTERY 

Adultery consists m the voluntary sexual intercourse of 
a married person with a person other than the husband or 
the wife (s) 

For adultery to be the foundation for divorce, it must 
be voluntary When the party is compelled by force or 
ravishment, or the wife has carnal knowledge of a man not 
her husband, through error or mistake, she believing him to 
be her husband , or when, the wife marries another man 
through a belief that her former husband is dead and 
during the contmuaiice of this belief lives m matrimonial 
intercourse with him , the offence justifying a divorce is not 
committed. Nor, where the wife is forced against her 
will to sexual intercourse or is incapable of understanding 
the nature of the act could she be found guilty of adultery 
and the husband's petition should be dismissed ( 0 - And 
where the Court was satisfied that the wife had been raped 
by a man unknown, with the result that she gave birth to a 
child, there was no adultery and dismissed the husband's 
petition for divorce(^) 

PROOF OF ADULTERY. 

It is not necessary to prove the direct fact of adultery* 
nor is it necessary to prove a fact of adultery in time and 

lg) Fatulh v Farulh and Pederzoh (191?) P 28 ; 116 L T. 18 
(r> Carter v Carter (1920) 36 T.LR. 121 H%Us v Hills and Easton 
(1915) 31 T.L R 541 

(s) Crawford v Crawford (1886) 11 P D 150 Long v Long and 
Johnson (1890) 15 P D 218. 

(0 Long v Long and Johnson , supra. See Yarrow v. Yarrow 
(1892) P 92 , 66 LT 383. 

(u) Clarkson v Clarkson (1930) 143 LT, 775, 46 L.T.R 6?3 i 
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place “ To lay down any general rule,” observes Lopes, 
L. J , “ to attempt to define what circumstances would be 
sufficient and what insufficient upon which to infer the fact 
of adultery is impossible. Each case must depend on its 
own particular circumstances It would be impracticable to 
enumerate the infinite evidentiary facts which of necessity 
are as various as the modifications and combinations of 
events m actual life. A jury ought to exercise their judg- 
ment with caution to apply their knowledge of the world 
and of human nature to all the circumstances relied on m 
proof of adultery, and then determine whether those 
circumstances are capable of any other reasonable solution 
than that of the guilt of the party sought to be impli- 
cated” (v) 


THE EVIDENCE 

The difficulty most embarrassing in these cases of adul- 
tery is generally found to he in the evidence. A single act 
of adultery being sufficient to establish a cause, the plaintiff 
need go no further than show this act by his testimony, and 
m an aggravated case, though he will not be limited to 
proving only one act yet will be restrained from going 
quite uselessly beyond the requirements of the law (w) 

Adultery is peculiarly a crime of darkness and secrecy , 
parties are rarely surprised m it and so it not only may, but 
ordinarily must, be established by circumstantial evi- 
dence Or), and the testimony must, convince the judicial mind 
affirmatively that actual adultery was committed; since 
nothing short of carnal act can lay a foundation for a 
divorce(y). But a fundamental principle never to be lost 
sight of in these cases is, that the act need not be proved in 

(v) Allen v» Allen and Bell (1694) P 248 at p* 252, C*A Gibbs v 

Gibbs (1933) 55 All 597 

<w) Rtck&rdson v Richaidson (1827) 1 Hag. Ec. 5; 162 E*R 487 
(x) Williams v Williams (1798) 1 Hag CoS 161 B R* 559 
<y) Hammerton v. Hammerton (1828) 2 Hag* Ec 8, 162 ER 267. 
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time and place “ Circumstances/' says Lord Stowell, 
4 ‘need not be so specifically proved as to produce the con- 
clusion, that the fact of adultery was committed at that 
particular hour, or mthat particular room; general cohabita- 
tion has been deemed enough ”{z) , and it will be sufficient, 
if the Court can infer that conclusion, as it has often done 
between persons living in the same house, though not seen 
m the same bed or m any equivocal situation (a). 


In a suit for divorce adultery having been committed 
by the husband with the wife's sister and condoned by 
the wife, and the sister having afterwards lived in the same 
house with the husband and the wife. Dr Lushmgton 
observed , “The cohabitation of the husband and the sister 
of his wife appears to have continued up to the commence- 
ment of the cause; foi I take it to be clear, that according 
to the doctrine of this Court, and according to all the 
principles in similar cases, if it can be once shown that the 
parties have been cohabiting m an illicit connection, it must 
be presumed, if they are still living under the same roof, 
that the criminal intercourse subsists, notwithstanding those 
who live under the same roof are not prepared to depose to 
that fact ”(b). It is generally speaking necessary to prove 
that the parties were m some place together where the 
adultery might probably be committed ; were it otherwise, 
it might happen that guilty intention would be mistaken for 
actual guilt and this would be contrary to all principles 
of justice as well as to known rules of jurisprudence ( c ) 
The Court must be satisfied that a criminal attachment 
subsisted between the parties and that opportunities occur- 


00 Loveden v Loveden (1810) 2 Hag Con 1, 161 ER 648 Caton 
v. Caton (1849) 13 Jur. 431 ,7 Notes of Cases 9 Bramwell v 
Bramwell (1831) 3 Hag Ec 618 

(а) Burgess v Burgess (1817) 2 Hag Con 223; 161ER, 723 f 

(б) Turton v Turton (1830) 3 Hag Ec. 338; 162 E.R. 1178 
Caton v Caton t supra. 
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led when the intei course in which it is satisfied the parties 
intended to indulge, might with ordinal y facility have taken 
place (d) The Courts have considered the offence establish- 
ed, when unable from the evidence to come to a certain 
conclusion as to the particular period of time at which it 
was committed(e) Ocular proof is seldom expected, but 
the proof should be strict, satisfactory and conclusive (/) 
It is physically possible that persons may be m the same 
bed together without criminal mtei course Courts of jus- 
tice, however, cannot proceed on such grounds, finding 
pel sons m such a situation as presumes guilt generally 
they must presume it m all cases attended with these 
circumstances (g ) . 

The rule should be that there must be such proximate 
circumstances proved, as, by former decisions, or on their 
own nature and tendency satisfy the legal conviction of the 
Court that the criminal act has been committed The 
Court will look with great satisfaction to the authority of 
established precedents, but where these fail it must find its 
way as well as it can, by its own reasoning on the particular 
•circumstances of the case (70 Ithasbeen found particularly 
important to show circumstances leading to the adultery, 
rendering the commission of it probable and the absence 
of such circumstances m evidence has been considered a 
strong indication against the party pursuing It is true 
that m almost all cases adultery is clandestine, but it is 
equally true, m the great majority of cases where the 
parties are cohabiting together, that after the discovery of 
the fact of adulteiy, evidence is produced to show that it is 

(d) Davidson v Davidson (1856) Dea & Sw 132 at p 135, 162 

ER 526 

(e) Grant v Grant (1839) 2 Curt Ec 16, 163 ER 322 
{f) Rix v Rix (1777) 3 Hag Ec 74 ; 162 E R 1085 

(g) Cadogan (Lord) v Cadogon (Lady) (1796) Hag Con 4, n , 

161 ER 649 

< h ) Williams v Williams (1798) 1 Hag Com 299 j 161 ER 559 
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probable This is a species of evidence the Court always 
looks for, indeed it requires wherever the circumstances 
allow of its production (*) In a case where the wife was 
charged with adultery, Lord Stowell, observed, “ I have 
certainly felt pressed by the absence of all proof of inde- 
cent familiarity, of all proximate acts which might rea- 
sonably have been expected during this long intimacy I 
have felt too, that such a connection could hardly subsist 
without connivance, which I am not justified m suspecting 
On the other hand there is a long continued intimacy, 
scarcely to be explained as consistent with innocence. The 
going into her bed room, the nursing her child in his pre- 
sence, his attention to the child, the quarrel with her hus- 
band on his account, and no attempt at defence, and a child 
born during this intimacy, looking at all these facts, I think 
I am judicially wari anted m pronouncing the adultery 
pioved” (;) 

In Hunt v Hunt ( k ), the evidence against the wife 
was quite strong lestmg, however, on circumstances but she 
proved to the satisfaction of the Court, by the testimony of 
surgeons who examined her person that she was vtrgo 
mtacta having never been known by man. The wife had 
already lived with her husband for eight years and there 
was evidence of the husband's admission, that he had not 
himself consummated the marriage 

Every act of adultery implies thi ee things , first, the 
opportunity, secondly, the disposition m the mind of the 
adulterer, thirdly, the same m the mind of the parttceps 
enmims And the proposition is substantially true, that 
wherever these three are found to concur, the criminal act 
is committed (0 Circumstantial evidence usually pro- 

ii) Dillon v Dillon, supra 

(/) Caton v Caton (1849) 13 Jui 431 at p 432. 

<k) (1856) Dea & Sw 121, 164 E,R 522. 

<0 Davidson v Damdson (1856) De&. & Sw 132; 164 E.R. 526. 
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ceeds on one 01 other of the beforemen tioned propositions, 
but it may also proceed on quite different ones, as where 
adultery is proved, against the wife by showing the hus- 
band's non-access and the birth of a child («). 

The proposition by which we test the sufficiency of cir- 
cumstantial evidence is, that if the facts proved cannot be 
reasonably reconciled on the assumption of innocence, but 
are harmonious with the assumption of guilt, the Court will 
infer guilt On the other hand, if the facts can be reasonably 
reconciled on the assumption of innocence, or cannot be so. 
on the assumption of guilt, the Court will not infer 
guilt (w). The stronger the affection and the more perfect 
the concord between married persons, the less likely is it 
that adultery will be committed Therefore, the terms on 
which the parties cohabited have been considered a material 
circumstance in this issue On the other grounds, ami- 
cable intercourse between the husband and wife during the 
pendency of the suit, and while they are not m actual 
cohabitation, may be shown in defence , for this is some- 
times thought to be inconsistent with the belief in the min d 
of the plaintiff, that the adultery she alleges has really been 
committed (o) Libidinous conduct m the wife is admis- 
sible in evidence against hei The husband will, therefore, 
be permitted to plead, that the conduct of his wife, during 
his absence, was so indecorous as to induce a lady with 
whom she resided to recommend her removal to her 
mother (p). In a case wheiem the evidence did not 
amount to judicial proof of the wife’s adultery, but her 
conduct had been so culpable as to raise strong suspicions 
or criminality and induce the Court to recind the conclusion 


(«) Caton v Caton, (1849) 13 Jur. 431. Richardson v. Richardson 
(1827) 1 Hag Ec 6 and 11 

(«) Grant v Grant (1839) 2 Curt Ec 16 and 55 , 162 E R 322 
( o ) Dtllon v. Dillon (i842) 3 Curt Ec. 86, 163 E R 663. 

( P ) Croft v Croft (1130) 3 Hag Ec 310, 162 E.R. 1168 
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to admit further evidence, proof that during the progress of 
the suit, the alleged particeps cnmmis had frequently 
visited her alone, and remained late at night, was received 
as sufficiently strengthening the former proof to justify the 
sentence of divorce (q). 

“LIVING IN ADULTERY ” — 

Where a single act of adultery is pleaded, unaccom- 
panied with circumstances leading up to the probability of 
its commission, the Couit will view the case with jealousy, 
and examine the case with great vigilance (r). For, a 
single act of adultery does not necessarily amount to 
“living in adulteiy”. The words, “living in adultery” 
refer to a course of conduct and mean something more 
than a single lapse from virtue (s). 

ADMISSIONS AND CONFESSIONS. 

Admissions are of many degrees. First, there are 
admissions which are made casually, m the course of an 
ordinary conversation and without any special importance 
being attached to the words. Again, there are admissions 
which are made under circumstances which render them 
more important and weighty, and thirdly, where there are 
admissions which are connected with facts and which are 
the most important (t). 

There are two requisites to a confession , one that a 
witness truly states that which purports to be a confession „ 
the other, that the party making the confession speaks the 
truth ( u ). Where a wife had become pregnant while 
living away from her husband in the service of the co- 
respondent and after her confinement has sent to co-respon- 

( q ) Hammerton v Hammerton (1829) 3 Hag Ec , 162 E.R 1060 

(r) Dillon v Dillon (1842) 3 Curt. 86, 96, 163 E.R 667 
(A In re Fulchand Maganlal (1928) 30 Bom L R 79 
(0 Tippet v Tippet and Meredith (1866) 14 W R. 410. 

00 Noverre v. N over re (1846) 1 Rob. Ec 428; 163 E.R 109% 
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dent for money claiming it from him on the ground that 
he was the father of the child and he sent the money though 
denying that he was the father , the admission of the wife 
coupled with the circumstances in which it was made, was 
in the absence of explanation or denial sufficient evidence 
of her having committed adultery with the co-respon- 
dent ( v ) An admission by the wife whilst giving evidence 
m other pioceedings that she had been living with co-res- 
pondent is more than a mere confession and justified the 
Court in granting a deciee nisi (w), but the conversation 
of a paramour not made in the presence of the wife (the 
respondent) is no evidence against her (x) Where the 
wife is charged with adultery, her conduct and declarations 
on a confession of guilt by the alleged particeps crimmis 
being communicated to her are admissible evidence on 
behalf of the husband ( y ) The Calcutta High Court m 
a suit for dissolution of marriage held that in the absence 
of collussion, an admission of guilt by one of the parties is 
cogent evidence which the Court will act on, especially if 
the admission is corroborated by other evidence (z). So, 
where the only evidence m support of an allegation of 
adultery against the wife were confessions made by her 
to the petitioner and his sister, the Court granted the 
petitioner a decree nisi being satisfied that the confessions 
were true and had not been made for the purpose of 
bringing about a dissolution of the marnage tie, but solely 
in order to obtain the husband’s forgiveness (a). 


( v ) Tippet v Tippet supra 

(w) Hartley v Hartley and Fleming (1919) 35 T L R 298 

i,x) Donellanv Donellan (1795) 2 Hag Ec sup 144, 162 ER 
1042 

(y) Harris v Harris (1829) 2 Hag Ec 376, 162 ER 894 affirmed 
2 Hag Ec 511 

(s) Arnold v Arnold, (1911) 38 Cal 907 See also Carroll v 
Carroll (1934) 13 Pat 129 

<o) Collins v Collins and Deal (1915) 115 I. T 936 , 33 T L R 123 



DISSOLUTION OF MARRIAGE 


I 10 


ADMISSION BY RESPONDENT* 

The admission or confession of the respondent is not 
admissible evidence against the co-respondent (b) unless 
the co-respondent has had an opportunity of testing it by 
cross-examination (c). In Le M ar chant v Le Mar chant & 
Radchff ( d ) counsel for the co-iespondent admitted the 
adultery of which the only evidence was of the respondent 
(husband) and the Court acting upon the admision 
granted a divorce 

PETITION BASED ON RESPONDENT’S 
LETTERS 

Where a husband seeks divorce on an allegation of 
of his wife’s adultery as evidenced solely by letters written 
by her, the Court before gi anting divorce must be satisfied 
that all reasonable ground for suspicion of collusion is 
removed ( e ) In a letter from a wife addressed to her 
husband she wrote, "I think of all your love, your mvai 1- 
able kindness to me and the base, the horrible return that I 
have made to you, till I am almost mad’h This would 
mean that nothing but the violation of her marriage vow 
could have induced her to use expressions so extremely 
derogatory to herself and is a confession which could be 
acted upon (/) Similarly, a husband's confession in his 
letter to the wife of having committed adultery with a 
woman (whose name was not disclosed) at a hotel corro- 
borated by the evidence of the hotel waiter and by the 

( b ) Rohnson v Robin* on and Lane (1859) 1 Sw <& Tr 362, 164 
E R 707 See Hay v Gordon (1872) 18 W R 480, P C , 10 
Reng LR 301 

fc) Allen v Allen and Bell (1894) P 248 
(d) (1876) 45 LJ.P 43, 34 LT 367, 

<<?) Over v Over (1924) 49 Bom 368, 27 BomLR 251 See 
Robinson v Robinson and Lane , supra Williams v Williams 
and Padfied (1865) LR IP & D 29 Owen v Owen (1831) 
4 Hag Ec 212, 162 E R. 1441 
(/) Dean v Dean (1847) 5 Notes of Cases 626; 12 Jur, 63 
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production of the hotel bill was considered sufficient evi- 
dence for granting the wife a decree msi (g) 

A decree for dissolution of marriage cannot be made 
merely on admissions and without recording any evi- 
dence ( h ), nor on the ground that the respondent does not 
oppose the petitioner. The provisions of section 10 of the 
Act must be complied with (0. 

VISITING BROTHEL. 

If a married man associates with prostitutes or visits 
a brothel, without any apparent motive and especially 
when there he shuts himself up in a room with a common 
prostitute, it must be inferred m the absence of proof to 
the contrary that he does this with the intent of committing 
adultery , and as the opportunity and the undoubted consent 
of another party concur with his own intent the offence 
must be presumed to be committed (/ ) The act of going 
to a house of ill fame is characterised by the saying, that 
people do not go there to say their paternoster, that it is 
impossible they can have gone there for any but improper 
purposes, and that it is universally held a proof of 
adulteiy (k) 

If a mairied woman is seen going into a house of ill- 
fame with a man not her husband, or unattended, that is 
alone sufficient evidence of adultery (7), and this species of 
proof has been considered to be more stringent when pro- 
duced against the woman than the man. 


(g) Booth v, Booth (1929) 73 Sol Jour 159 

(h) BatKanku v Shiva Toya (1893) 17 Bom 624, FB 

(♦) LehnaMalv Mt Hakim Bibi (1919) 51 1 C 235, FB, 25 PR, 
(1919) FB 

0) Astleyv Astley , (1828) 1 Hag Ec 714? 162 ER 728. 

( k ) Lovedenv Loveden (1810) 2 Hag Con 1 at p 24, 161 E.R. 
640 

(/) Bhot v Eliot , cited in Williams v. Williams (1798) 1 Hag. 
Con 299, 161 ER 5559 
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In order to show an adulterous interest, it is competent 
to give m evidence, not only the defendant’s improper fa- 
miliarities with the alleged parttceps cnmims at times 
anterior to the facts charged and at times concurrent with 
the fact, but also his unsuccessful solicitations of the 
chastity of other women (m) 

CONTRACTION OF VENEREAL DISEASE 

Sufficient prim a facie pi oof of a husband’s adultery 
can be deduced from the fact that long aftei marriage, he 
was infected with venereal disease But when the disease 
develops after marriage, this conclusion does not follow, 
because antenuptial misconduct may have produced it(«) 

Stains upon the husband’s linen, though it seems 
admissible m proof, are not alone sufficient evidence of his 
adultery , since they do not necessarily establish even his 
Infection with venereal disease There may be discharges 
fiom other causes, which when dry, would so nearly 
resemble those of syphilitic origin, as to render it impossible 
to distinguish the one from the other. 

If a person has contracted a venereal disease, it is 
fpnma facie evidence of adult ery(o), but where there are 
cross charges of adultery and of the communication of 
veneral disease, proof, that the petitioning husband had 
contracted a venereal disease, is not sufficient to throw upon 
him the onus of proving that it was communicated to 
him by his wife, but the onus is still on the wife 
to prove her husband’s adultery (p). An infection of 
the respondent with * crabs ’ is m the absence of prior 
misconduct or infection of the petitioner, pnma facie evi- 

(m) Forster v Forster (1798) 1 Hag. Con 144 at p 152 

(n) Popkmv Popktn (1794) 1 Hag Ec 765, n; 162 ER 745 

(o) Gleen v Gleen t (1900) 17 T*L R, 62. See Anthony v Anthony 

(1919) 35 T L R 559. Harmless v. Hardless (1933) 55 All 134 
<p) Ghksten v Ghksten and Deane (1917) 33 T L,R 203, 116 L T 

543. 
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deuce that the lespondent has committed adultery (q), A 
wife's suit for divorce by reason of cruelty and adultery 
against the husband was defended on the ground of the 
wife's adultery, the wife's charges against the husband 
could not be sustained but the husband's charges could be 
sustained and separation was pronounced for Where the 
adultery of the wife is established and the husband is 
proved to have had venereal disease at the time when the 
wife's paramour is likewise infected, the presumption of 
the law against the husband shifts and the wife is bound to. 
show that he contracted the disorder from another person, 
than herself (r). 

WIFE SUFFERING FROM A VENEREAL 
DISEASE. 

In Collett v. Collett ( s ) there was an attempt to esta- 
blish adultery against the husband by showing the wife to 
be suffering under a recent infection. Dr Lushmgton, 
observed, “It is impossible to lay down any general in- 
flexible rule, foi each case must depend upon its own 
circumstances, and it is scarcely possible to conceive a case 
without some cirumstance which would assist the Court in 
coming to a conclusion. It is very important, before I 
pi oceed to state the evidence and the impression which it 
has made on my mind that the principles which ought to 
prevail, should be clearly understood The principal 
evidence is the testimony of a medical gentleman. Now 
what degiee of credit and weight ought to be given to the 
evidence of medical men under the circumstances? I appre** 
hend that medical evidence may be of two kinds and that it 
is under such conditions that medical evidence is received 
m othdr Courts. 

( q ) Stead v Stead (1927) 71 Sol. Jour 39L , 

(r) i&mg.v Ktrtg (1847) 5 Notes of Caaes,, 244 

{s) (1838) 1 Curt Ec 678atpp 686-687, 163 £R. 237. 
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“First —That it is necessary for the satisfaction of the 
Court that it should be informed of the conclusions drawn 
by persons of skill and science as to a matter from facts 
pi oved m the cause ahunde, for instance, it may ask the 
opinion of medical men if so and so were the case ” 

“Secondly “—Which is a superior kind of evidence* 
opinions founded upon the observation and inspection of 
the medical man himself I find that such evidence is 
received m all cases of murder, infanticide and poison , the 
learned Judges who preside m the Courts where such ques- 
tions ai ise, rely not merely upon the opinions of medical 
men who have seen the body , but persons are frequently 
produced m Court and examined who have not seen the 
body, and m the well-known case of Lord Gardiner m the 
House of Lords the evidence of medical men was mainly 
relied upon On a consideration of what is done m other 
Courts, and from the extreme difficulty of the Courts 
forming a judgment m a matter of this kind, I think if 
theie be medical evidence speaking to the fact of venereal 
disease and there be sufficient opportunities for the medical 
witness to form his opinion, I am bound, unless his evi- 
dence is discredited, to believe it ” 

HOTEL EVIDENCE. 

Since the Matrimonial Causes (Amendment) Act, 1923, 
whereby a wife could obtain a dissolution of her marriage 
on the ground of her husband's adultery alone (and not adul- 
tery coupled with any other offence), petitions for divorce 
considerably increased wherein the wife alleged adultery 
of the husband with a woman at a hotel without disclosing 
the name of the woman with whom the adultery was 
alleged to have been committed.. In such cases the only 
evidence was a hotel bill and the letter of the husband to the 
wife asking lemt to divorce him on The ground of his 
having stayed with a woman, whose name is not disclosed^ 
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one mght at a hotel. It was one of the class of cases 
m which the Court was of the opinion that the practice of 
resorting to hotels to establish a prima facie case for 
dissolution of marriage should not be sanctioned (#)♦ 

“ I have to consider,” says Lord M er rival e P , “evi- 
dence of this In a state of things which undoubtedly exists 
m regard to artificial proceedings for dissolution of marriage 
by consent of the parties. It is time that this practice of 
i esortmg to hotels in older to make a prima facie case for 
dissolution of marriage, as the effect of a conclusion at 
which the parties have arrived between themselves, should 
be stopped” ( u ) An mkeeper (ora hotel manager or waiter^ 
may not be the best witness to speak to the identity of a 
guest whom he sees but once , an innkeeper must be m the 
habit of seeing a great number of strangers and unless 
there be some circumstances attracting his attention he is 
not likely to take very accurate notice of his guests (v). 
No reliance should be placed on the mere sporadic incident 
of going to a hotel with a woman with a view to furnish 
evidence to the other spouse to institute divorce proceed- 
ings^) Butina recent case the Court of Appeal held 
(reversing the decision of Lord Merrivale P ) that a decree 
must be granted on the ground that if evidence were ten- 
dered m good faith which under all usual circumstances 
clearly pointed to adultery, it was the duty of the Court 
to act upon it, unless the King's Proctor could adduce 
cogent evidence to rebut the obvious conclusion, and that 
there were circumstances on which the Court was satisfied 
In accordance with what had hitherto been the practice that 
adultery had been established^). 

(0 Aylward v Aylward (1928) 44 TLR 456* 

(u) Ibid p 457 

<v) Dillon v Dillon (1842) 3 Curt 86, 6 Jur 422, 163 E R, 667, 

(zo) Barnard v Barnard , 115 I C 572* 

<*) Woolf v Woolf (1931) P* 134, CA 
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DECREE IN PREVIOUS SUIT, 

A decree m a previous suit, finding as a fact the adul- 
tery of a party to that suit will, on identity being established, 
be admissible as evidence of adultery against the same per- 
son as a party to a subsequent suit(yA and the adulteiy of 
a husband respondent m his wife’s suit foi dissolution of 
marriage is sufficiently established subject to identification, 
by the production of a decree m the former suit upon which 
it appears that damages have been assessed against him as 
co-respondent m respect of the same adultery and that he 
has been ordered to pay such damages (2) The fact that 
a husband who petitions for a divoice against his wife was 
co-respondent m a previous suit not between the same 
pai ties, m which a decree tot divorce had been granted, 
containing a statement that he had been guilty of adultery, 
does not create an estoppel The pi eduction of the decree 
m such a case is evidence that the hushand had committed 
adulteiy, but does not preclude his denying the fact A 
decree nist may be made m his favour if he denies the 
adulteiy But m that case the facts may be laid before the 
King’s Proctor in order that, if he sees fit, the evidence m 
the former action may be brought before the Court(a). 

On a petition by a wife for dissolution of her mat nage 
on the ground of adultery coupled with desertion the decree 
m a previous suit m which her husband had been co-resgon- 
dent was produced This deciee stated that the jury 
found that respondent had been guilty of adultery with 
co-respondent and that he had been condemned m costs, 
but contained no finding by the jury that co-respondent 
had been guilty of adultery with respondent* It was held 

(y) Eskell v Eskell (1919) 88 L J P. 128; 63 Sol Jour, 77 
{#) Little v Little (1927) P 224 ; 137 L,T 495 , 71 Sol Jour 4$3 
(a) Partington v Partington and Atkinson (1925) P* 34* 

5 




66 


INDIAN DIVORCE ACT. 


that the decree was not by itself sufficient evidence of 
adultery against the husband (b). A verdict by default 
against an adulterer is not evidence against the wife, but 
may be rel event as a circumstance of the case (c), and 
a conviction for perjury committed during a slander 
action, for falsely swearing that sexual intercourse with a 
certain woman had not occurred, is equivalent to a finding 
that there had been such intercourse and the certificate of 
conviction is admissible as pnma facie evidence of the 
intercourse in a subsequent suit for dissolution of marriage 
in which the man convicted is respondent (d) 

EMPLOYMENT OF PRIVATE DETECTIVES 


The testimony of paid witnesses like private detectives, 
inquiry agents and women of evil tepute should be sub- 
jected to special scrutiny 


In support of a petition by a wife for a judicial 
separation, direct evidence was given of several acts of 
adultery committed by the husband, but m consequence of 
the impiobability of that evidence, of the discrepancies m 
the statements of witnesses and of the improper manner in 
which it had been got up by the private detectives employ- 
ed by the petitioner, the Court refused to act upon it, and 
dismissed the petition (e). The learned Judge observed — 


“ I feel bound here to make one or two observations 
upon the subject of the employment of men of the class 
to which Shaw (the detective) belongs The> may be very 
useful for some purposes They may be instrumental m 
detecting malpractices which would otherwise remain 


(*) 


St 

<«} 


Ruck v Ruck (1896) P 152, 65 LIP 87 See Conradi v 
Conradi, Worral and Way (1868) LRP &D 514 , 18 L T. 
65$, 16 WR 1023 

Best v, Best (1823) I Add 411 , 162 E R 145 
Toole v. Toole (1926) 134 L.T 542;42TL*R 245 
Sopwith v. Sopwith (1859) 4 Sw & Tr 243, 164 E R. 1509 
Worseley v, Worseley (1904) 20 TLR, 171 
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concealed, but they are most dangerous agents. I say it 
advisedly , it is my opinion that they are most dangerous 
agents Police detectives are most useful, they are 
employed m a government establishment, they are respon- 
sible to an official superior, they have no pecuniary interest 
m the result of their investigations beyond the wages 
they receive for the occupation that they follow, and they 
may be and are constantly employed, not only with safety, 
but with benefit to the public But when a man sets up 
as the hired discoverer of supposed delinquencies, when 
the amount of his pay depends upon the extent of his 
employment and the extent of his employment depends 
upon the discoveries he is able to make, then that man 
becomes a most dangerous instrument” (f) 

PRESUMPTION OF ADULTERY. 


A piesumption sometimes relied upon m these cases is 
that when an adulteious intercom se is once shown to exist 
between persons, and they ate still living together, or under 
the same loof, the unlawful connection also is deemed to be 
continuing ( g ). Where the wife was travelling m a 
steamer during the whole voyage with the co-respondent m 
the same cabin and not coming to the witness box to deny 
the charges of adultery is sufficient proof of adultery of the 
wife (h). But it would not be safe to presume adultery 
from the mere fact that the respondent and the co-respon- 
dent travelled together by a night tram , the presumption 
would, however, arise if after continuing travelling m a 
night tram the parties spent the night together m a waiting 
room at a station (i). 


(f) 

to) 

{*> 

(0 


Sopmth v Sopmth (1859) 4 Sw & Tr 243 atpp 246-247, 
164 ER. 1509 

Beeby v. Beeby (1799) 1 Hag, Ec 789, 162 E R 755 Turtan 
v. Turtan (1830) 3 Hag Ec 388 * 162 E.R 1178 
mi v. Htll (1923) 47 Bom 657 at pp 660, 663. 

D’Crm v D f Crm> 98 I C 1019 
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LOCKED DOORS— 

If parties fasten the door of a room and so i emain. 
with it fastened and for no assignable reason, such circum- 
stances lead strongly to the conviction of adulterous inter- 
course between them (/). So, where a married woman 
goes with a stranger to an inn, the blinds are pulled down, 
the room is m confusion, the door is locked and they are 
there for a considerable time, it is a case of very strong 
suspicion, but they do not amount to more than presump- 
tion (k) The Court is not bound to infer adultery from 
evidence of opportunity and will only do so if satisfied 
that adultery has m fact been committed (l) 

In a recent case the applicant (the husband) ceased to 
live with lespondent as his wife though she joined him some- 
times m America, London and Scotland and letters passed 
between them of an affectionate nature In 1919 the applicant 
met D m New Yoilc who was living with her husband and 
two daughters on good terms In December 1920, with her 
husband's consent, she went on a big game shooting expedi- 
tion to Africa with applicant, applicant's wife consented, 
though against her desire Applicant and D were drawn 
together through their mutual enthusiasm foi sport 
An expert photographer was with them on the expedition 
but fell ill Applicant and D were several days and nights 
together D, was m 1920 foity five years of age and there 
was no direct evidence of familiarity between them and 
the Court held that there was not sufficient ground for 
the inference that adultery might reasonably be assumed 
as the result of an opportunity for its occurrence(m). 

(;) Faussett v Faussett (1849) 7 Notes of Cases 72 13 Jur 688, 

See Timings v Timings (1792) 3 Hag Ec. 82, Note 162 E R 

1088 

{ k ) Hunt v Hunt (1856) Dea, & Sw 121 , 164 E R 522 

</) Farnham v Farnham (1925) 133 L T 320 , 41 T L R, 543 

(m) Ross v Ellison (or Ross) (1930) AC latpp 7-9,141 L T. 

666, HX ,96 LJ PC. 163 
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WIFE’S PETITION FOR DIVORCE. 

A— “The husband has since the soleminisation of 
the marriage exchanged his profession of Christi- 
anity for the profession of some other religion, and 
gone through a form of marriage with another 
woman.” 

The mere conversion of the husband to another re- 
ligion would not entitle the wife to sue for dissolution 
of marriage, unless the husband goes through a form of 
marriage with another woman, though the proof of the 
commission of adulteiy is not essential nor is a mere change 
of religion coupled with adulteiy (without proof of second 
marriage) a sufficient cause for divorce (^) This pro- 
vision appears to have been inserted m consequence of a 
decision of the Madias High Court m 1866 In that case 
the husband once a Roman Catholic convert who, during his 
assumed Christianity had marned a woman according to the 
Christian form, became again a piofessing Hindu and 
married accotdmg to the Hindu forms a Hindu woman and 
it was held that the second marriage was valid (o). 

B — “Incestuous adultery” — 

See notes to section 3 (6) 

C — “Bigamy with adultery” — 

See notes to section 3 

The bigamy and adultery must be with the same 
woman (p) 

(») Maung Mun v Lahya Nam (1924) 2 Rang. 199. See Sktnner 
v Sktnner (1897) 2 C W.N 209, P.C . 

(o) Anon, (1866) 3 Mad H,C R App VII 

(p) Russel's Case (1901) A C 446; Ellam v Ellam (1889) 61 L.T, 
338. 
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D — “Marriage with another woman with adul» 
tery ?l — 

See notes to section 3 

E(i) — “Rape” — 

* A man is said to commit rape who except in the 

case hereinafter excepted, has sexual intercourse 
with a woman under circumstances falling under 
any of the five following descriptions — 

Firstly— against her will , 

Secondly-wilhout her consent , 

Thirdly— with her consent, when her consent has 
been obtained by putting her m fear of 
death or hurt, 

Fourthly-with her consent, when the man knows 
that he is not her husband and that her 
consent is given because she believes that 
he is another man to whom she is or 
believes herself to be lawfully married ; 

Fifthly — with 01 without her consent when she is 
under fourteen years of age 

The offence is punishable under section 376 of the 
Indian Penal Code 

A wife may obtain a divorce from her husband on the 
giound of ‘rape' though he has only been prosecuted and 
convicted of an attempt to have unlawful carnal knowledge 
of a girl under the age of thirteen years (q) } or even when 
the husband has been convicted of an indecent assault 
only (r) The order of conviction by the Criminal Court is 
not conclusive and evidence would be allowed to be adduced 

(q) Coffey v Coffey (1898) P 169; 78 L.T. 796, 

<r) Bosworthick v Bosworthick (1901) 86L*T. 121 , 18 T L R 104 
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de novo to enable the wife to obtain a divorce^) , alter- 
natively a wife will be entitled to a decree of judicial 
separation on the ground of cruelty if the conduct of the 
husband has been such as to cause a breakdown of her 
health by reason of the disgrace and shock arising out of 
his conviction(t) 

E (11) — “Sodomy and bestiality.” 

A man commits sodomy or bestiality, who voluntarily 
has carnal intercourse against the order of nature with any 
man, woman or animal (u) 

If sodomy is committed by a husband with his wife 
against her consent he is guilty of a mati imonial offence(W , 
so also, an attempt by him to commit the crime of sodomy 
or bestiality would be a sufficient ground for his wife 
to seek separation ( w ), but the crime imputed to the 
husband is so heinous and so contrary to experience 
that it would be most unreasonable to find a verdict of 
guilty where there is simply oath against oath without any 
further evidence direct or circumstantial, to support the 
charged) , the same cogent evidence is required to over- 
come the presumption of guilt as m a criminal case and the 
same duty rests on a judge in summing up to a jury to 
to warn them of this and that they ought not to find the 
offence to be proved on the uncorroborated evidence of an 
accomplice^) 

<r) Virgo v, Vtrgo (1893) 69 L T 460 March v March (1858) 28 

LJ P &M 30, 164 ER 910 

(0 Bowor thick v Bosworthtck (1901) 86 L T 121 , 18 TX R 104 

{%) See the Indian Penal Code, section 377 

(«/) C. v C (1905) 22 T. L* R 26 

<«0 Moggv.Mogg (1824) 2 Add 292, 162 ER 301 

<x) N>v N (1862) 3 Sw. & Tt.231, 164 E R. 1264, 

<y) Statham v. Stotham (1929) P 131 CA , 140 L,T 292, 45 T XR ? 

147. 
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NON-ACCESS. 

PRESUMPTION OF LEGITIMACY — 

Section 112 of the Indian Evidence Act, 1872, runs: 

“ The fact that any person was born during the 
continuance of a valid marriage between his mother and 
any man, or within 280 days after its dissolution, the 
mother remaining unmained, shall be conclusive proof 
that he is the legitimate son of that man, unless it can 
be shown that the parties to the marriage had no access to 
each other at any time when he could have been begotten/!. 
It must, however, be remarked that a child born of a 
married woman is presumed to be legitimate, and that this 
presumption is exceedingly strong and can be rebutted only 
by evidence of the cleaiest and most satisfactory kind. In- 
deed, so strong is the presumption that “ even if it were 
proved to demonstration that, at the time when the hus- 
band was sleeping with Ins wife, she was canying on an 
adult eious nitei course with some other man, so that it 
would be possible that the child should be the child of 
either the husband or the paramour, still the piesumption 
is that it is the child of the husband” (z) 

In a divorce suit filed by the husband on the ground 
of the wife's adultery, the miscairiage took place long 
after the filing of the petition and the evidence of the 
husband of non-access was admitted against the wife (a). 

'*The average period of gestation is 284 days, the 
minimum 270 and the maximum 298, The duiation of 
natural gestation appears to be not a fixed period, but one 
subject to variation within certain limits In exceptional 

(a) Bosmle v. Atty Gen . (1877) 12 P.D. 177 at p. 179. 

(a) Cackman v Cockman AIR (1934) All 618, S B. 
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cases a longer penod than 296 days has been recorded. In 
one of such cases the duration of gestation as fixed by 
the sudden death of the husband was 308 days. In two 
American cases wheie the duration was 313 and 317 days 
the Court decided in favour of the Plaintiffs, thus admit- 
ting the possibility of prolongation of pregnancy to the 
period stated Up to the decision of the matrimonial suit 
m 1921 the longest period of gestation recorded was 325 
or 326 days” ( b ) 

Where the proof of adultery depends upon the length 
of the period between the last possible date for marital 
intercourse and the birth of a child, the opinion of medical 
witnesses should be accepted (c), and undet section 60 of 
the Indian Evidence Act, 1872, a Court can consider and 
act upon the opinion of expeits contained in tieatises as 
l egards the question whether a particulai child could oi 
could not have been begotten just before the period of 
non-access (d) In a husband’s petition for divorce on 
the giound of his wife’s adultery, the husband alleged that 
he had left his wife on October 4, 1918, and sailed from 
England on Octobei 12 He did not return until Decem- 
ber 1919. On September 1, 1919 his wife gave birth to a 
child. There was no evidence against the wife except the 
lapse of time between coition and the birth of the child 
(331 days) Evidence was given by three leading medical 
authorities on the subject that such an interval could not 
m the present stage of medical knowledge be said to be 
impossible, and the petition was dismissed ( e ) In a suit 
for divorce on the ground of the adultery of the Wife the 
Court found that she had committed adultery with an 


(b) Lyon’s Medical Jurisprudence for India, 8th Edition, pp 345- 

347 

(c) Bowden v Bowden (1917) 62 Sol Jour 105, 

(a) Howe v Howe (1913) 38 Mad* 466. ^ ™ i 

(e) Gasktl v Gaskd (1921) P 425 , 126 L T. 115, 38 T L R 1. 
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unknown man resulting m the birth of a child and the 
judge pronounced a decree msi The judgment was 
based on the evidence of the husband that although he 
admitted having occupied the same bed with his wife at 
a date when conception of the child was normally possible 
he had not in fact on that occasion nor at any time at 
which m the course of nature the child could have been 
conceived had marital intercourse with her The Couit 
of Appeal held that evidence was properly admitted, but 
the House of Lords by a majority (Earl of Birkenhead, 
Vicount Findlay and Lord Dunedin, Lord Summei and 
Lord Carson dissenting) held that a rule of law that neither 
a husband nor a wife is permitted to give evidence of non-"~ 
intercourse after marriage to bastardize a child born m 
wedlock applied to proceedings instituted m consequence 
of adultery and was not aftected by 32 and 33 Viet C 68, 
section 3, which makes the parties to such proceedings and 
husbands and wives of such parties competent witnesses (/) 

But the fact of non-access can be proved by evidence 
aliunde (g ) , and the rule m Russel v Russel does not include 
the case of a still born child (A), nor does it apply to the 
case of a child which must have been conceived dmmg the 
existence of a sepaiation Older and the husband may obtain 
a divorce without other evidence than the wife's admis- 
sion {%) The confession of the wife that she has commit- 
ted adultery is admissible as evidence m a suit for divorce 

(/) Russel v Russel (1924) AC 687 See Brown v Leech (1924) 
LJKB 48,132 L/T 89 

(g) Barman v Farman (1924) 40 TLR 823, See Andrews v 

Andrews and C/ia/ww,(1924)P 255, 132 L,T 400, 40 T L R* 

873 Boulton v Boulton (1918) 34 T L R 389, 62 Sol Jour 
606 (where affidavit evidence was admitted of non access by 
the husband to establish adultery, the birth of a child being 
proved ahunde) 

(h) Holland v Holland (1925) P 101; 41 TLR 431, 133LT 318 
<0 Andrews v Andrews and Chalmers , supra. Mart v. Mart (1926) 

P 24 
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so long as she does not assert that the husband could have 
had no access at the time of conception (/) 

Having regard to section 7 of the Indian Divorce Act 
of 1869 the rule laid down by the House of Loids m 
Russel v Russel [(1924 A C 687] to the effect that neither 
a husband nor a wife is permitted to give evidence of non- 
intercourse after marriage to bastardize a child bora m 
wedlock applies to divorce suits m India It follows that 
if the wife’s evidence involves allegations of non-access or 
non-mtcrcourse by her husband m the course of a confes- 
sion or an admission made by hei the confession or admis- 
sion becomes inadmissible ( k ) 

To rebut the piesumption ot legitimacy it is not neces- 
sary to prove that access was physically impossible, but the 
evidence must prepondei ate to convince the Court that 
access did not take place at a time and undei circumstances 
which would enable the husband to be the fathei of the 
child (2) A denial of the husband or wife of intercom se 
before maruage as to a child born after, is admissible (m) , 
and the evidence of a verbal statement made by the wife’s 
paramour, previously to the birth of the child is admissible 
as lending to show that he was the father ( n ) So also, 
previous statements by the mother that the child is a bas- 
tard are admissible as evidence of her conduct but not as 
evidence of paternity (oj, and the Court has accepted as 
evidence of non-access the evidence of the petitioner’s 
father that the petitioner and his wife had separated 
eighteen months prior to the birth of a child to the wife 

(;) Warren v Warren (192") P, 1Q7 , 41 T L R 599, 133 L T 352, 
69 Sol Jour 725 

<k) Premchand H%ra v Bat Galal (1927) 51 Bom 1026 

<0 Atchley v Spngg (1864) 33 L J.Ch 343 

{m) The Poulett Peerage (1903) A C 395 at p 399. 

<n) Burnaby v Baillte (1889) 42 Ch D 282 , 61 L T 634 
<£>) The Aylesfatd Peerage (1885) 11 A.C. 1. 
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and that the petitioner had been living with the witness 
during the material period and had not slept away one 
night ( p ). 

In India under sections 118 and 120 of the Indian 
Evidence Act, 1872 both the parties to the proceedings for 
divorce are competent to give evidence as to non-access and 
the consequent illegitimacy of the child (g), 

CO-RESPONDENT'S EVIDENCE. 

Upon the hearing of an issue which had been directed 

for the purpose of determining the status of a child born 

of the respondent during wedlock, the co-respondent m the 
former proceedings was called as a witness by the petitioner 
and a question was put to him as to adultery between him 
and the respondent and the Court told him he was bound to 
answer the question (r) It was, however, held by the 
Allahabad High Court m a similar case that the Court 
ought to have explained to the witness (the co-respondent) 
befoie he was sworn that it was not compulsory upon, but 
optional with him to give evidence or not and that the 
co-respondent had not “ offered ” to give evidence within 
the meaning or section 51 of the Indian Divorce Act, and, 
therefore, his evidence was not admissible ( s , This view 
appears to have been supported by a recent decision of the 
Court of Appeal that no witness m any matrimonial proceed- 
ings shall be liable to be asked or bound to answer any 
question tending to show that he or she has been guilty of 
adultery (0* 

(p) Hadlozv” Hadlow (1930) 46 TLR 624, 143 L.T. 774, 74 

Sol Jour 682 

{ q ) Howe v Howe (1913) 38 Mad. 466 sec Romno v* Ingle $ 

(1893) 18 Bom 468 

(r) Evans v Evans & Blyth (1904) P 378. 

(j) De Bretton v De Berton (1881) 4 All 49. 

(t) Woolf v. Woolf (1931) P 134 at p f 139, CA 
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CORROBORATION (Generally). 

The rule of practice prevailing in the Divorce Court in 
England m contested cases is that the entirely uncorroborat- 
ed evidence of one person is not taken to be sufficient to 
establish adultery (w), but there is no rule of law which 
prohibits the Court from acting on such evidence if it is 
satisfied that the story put forward is a true one and that 
there is no collusion (v) Thus, m a husband's suit for 
divorce on the ground of his wife's adultery the Court 
acted upon the uncorroborated evidence of the petitioner 
who testified having found his wife m bed with the co- 
respondent (w) , and a decree for judicial separation on the 
ground of adultery may be granted upon the evidence of a 
single witness, as to the co-habitation of the wite, after her 
elopement, if there are corroborating circumstances (#)* 
Adultery can be established by the entirely uncorroborated 
evidence of one witness as to the particular act, provided 
that there is evidence of a similar character m regard to 
other offences which can be and are treated as corrobora- 
tion (y). 

CORROBORATION OF ADMISSION 
OR CONFESSION 

The admission of a wife charged with adultery, un- 
supported by any confirmatory proof, may be acted upon 
as conclusive evidence upon which to pronounce a divorce, 
provided the Court is satisfied that the evidence is trust- 

(u) Collard v Collard (1922) 44 All 254 Carroll v. Carroll 
(1934) 13 Pat 129 

( v ) Curtis v Curtis (1905) 21 TLR 676 See Warren v. Warren 
(1925) P 107 

(w) Riches v Riches & Clinch (1918) 35 T L R 141, 63 Sol Jour 
230 

fx) Curtis v Curtis (1846) 5 Moo PC.C 252, 13 E R. 487 
ty ) Collard v Collard , supra. 
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worthy and that it amounts to a clear, distinct and un- 
equivocal admission of adultery {z) , there being no 
absolute rule of practice and no rule of law which pre- 
cludes the Court from acting upon such uncorroborated 
evidence m any case m which the Court finds the con- 
fession to be true (a). But such testimony should on all 
occasions be most accurately weighed (6) 

ACTS OF ADULTERY SUBSEQUENT TO 
THE DATE OF THE PETITION. 

Evidence of the acts of adultery subsequent to the 
date of the petition may be admitted for the purpose of 
showing what inference the Court ought to draw from 
evidence of previous acts of improper familiarity ( c ) 

PETITION BROUGHT FOR A COLLATERAL 
PURPOSE 

Where the petitioner presents a petition for a collate- 
ral purpose only and does not sue for all the reliefs he 
(or she) is entitled to, the Couit has a discretion to refuse 
a decree, but the discretion is not unlimited disci etion and 
that discretion must be exercised upon some legal ground 
such as the absolute and dicretionary bars and the ground 
that the suit was not brought bonafide but only for some 
collateral purpose (d). 

A wife who was entitled to a dissolution of her 
marriage on the ground of her husband's adultery, peti- 
tioned only tor a judicial sepaiation and for permanent 

O) Robmsonv Robinson & Lane (1859) 1 Sw. & Tr 362, 164 
ER 767 Over v Over (1925) 49 Bom 368; 27 Bom. L.R 
251 

(a) Getty v Getty (1907) P 334, 98 L.T. 60 Winberg v W mb erg 

(1910) 27 TX R 9 

(b) Williams v Williams (17^8) 1 Hag Con 299, 161 E R. 559 

(c) Wales v Wales & Cullen (1900) P. 63. See Sternson v* 
Sternson (1911) P 191 

(d) Blanchard v Blanchard (1928) 138 L*T 176. 
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maintenance and custody , when asked why she did not 
pray for dissolution, the petitioner stated that she did not 
wish her husband to marry the woman who had ruined her 
home, the Court held that permanent maintenance and 
custody being at any rate a part of the purpose for which 
the suit was brought the petitioner was entitled to a judi- 
cial separation ( e ) 


PLEADINGS, 

GENERAL AVERMENT IN PETITION- 

In d petition for dissolution ol marriage it was alleged 
N *’*~Tfrat the co-respondent had lived m the same house with 
him (the petitioner) for two years, and that the adultery 
was committed “ on diveise occasions ” during that period, 
and the Court held that sufficient information was g ven by 
the petitioner to enable the wife to meet the case to be set 
up against her (/). 

AMENDMENT OF ANSWER (WRITTEN STATEMENT) 

A co-respondent whose answer merely traverses the 
allegation of adultery will not be allowed to cross-examine 
the witness called to establish that allegation, for the 
purpose of eliciting that the petitioner had been guilty of 
adultery, or of such misconduct as would induce the Court 
to exercise its disci etion by withholding a decree, without 
an amendment of the answer. An answer is amended 
similarly to a petition ( g ) 

PRACTICE - 

Subpeona Duces Tecum— Discovery tending to show 
adultery 

(e) Blanchard v Blanchard (1928) 138 L T 176 

(f) Smith v Smith & Liddard (1859) Sea &Sm 1 ; 29 L J P & M 

62 

(gf) See Firmnger V Firming er and Ollard (1869) 17 W R 335 
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In a wife's petition for divorce on the ground of 
adultery the petitioner served the respondent with a 
subpeona duces tecum requiring him to produce his pass 
book and cheques for a given period, his correspondence 
with two woman with whom adultery was charged, 
and his diaries The only issue m the action was 
that of adultery. The Court discharged the summons 
on the ground that an order for discovery could not 
be made against a party to divorce proceedings when 
it was sought for no other purpose than to prove that 
party guilty of adultery (A). Similarly, a party chaiged 
with adultery may not be called upon by compulsory 
process to provide evidence in support of the charge ( % ) 
Nor can a party in a matrimonial suit m which the issue is 
the issue of adultery be required to answer interrogatories 
or be required to make discovery (;) A party alleging 
adultery may not provisionally require the opposing party 
to produce documents in the event that that party should 
become voluntarily a witness m the cause (&) Even the 
ngoious compulsory process of the Ecclesiastical Courts 
was not available to enforce an answer to a libel which 
alleged adultery (0 


CRUELTY. 


WHAT IS LEGAL CRUELTY— 


Bodily injury, reasonable apprehension thereof or 
injury to health are the tests of legal cruelty (m). Sir 
William Scott (afterwards Lord Stowell) laid down the 


( h ) Cavendish v Cavendish (1926) P 10 
(t) Redfern v Redfern (1891) P* 139 

(/) Ibid See section 198 of the Judicature (Consolidation) Act, 
1925 
<k) Ibid 

(l) King v, King (1850) 2 Rob 153, 168 ER 1275 See E v E 

(1907) 24 T.LR.78 

(m) Tourkms v Tourktm (1858) 1 Sw & Tr. 16p; 164 E.R 678. 
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following principles from which legal cruelty could be 
inferred and the case decided by him as far back as 1790 
is still a leading case on the point, — 


u What merely wounds the mental feelings is m a 
few cases to be admitted where they are not accom- 
panied with bodily injury, either actual or menaced 
Mere austerity of temper, petulence of manners, rud- 
ness of language, a want of civil attention and accom- 
modation, even occasional sallies of passion, if they do 
not threaten bodily harm, do not amount to legal 
cruelty They are high moral offences, m the mar- 
riage state undoubtedly, not innocent surely m any 
state of life, but still they are not that cruelty against 

which the law can relieve still less is it cruelty 

■where it wounds not the natuial feelings but the ac- 
quired feelings arising from particular rank and situa- 
tion, for the Court has no scale of sensibilities by which 
it can guage the quantum of injury done and felt and, 
therefore, though the Court will not absolutely exclude 
considerations of that sort where they are stated merely 
as matter of aggravation, yet they cannot constitute 
cruelty where it would not otherwise have existed, 
of coure the denial of little indulgences and particular 
accommodations which the delicacy of the world is apt 
to number amongst its necessaries, is not cruelty. 
They are negative descriptions of cruelty, they show 
only what is not cruelty, and are yet perhaps the safest 
definitions which can be given under the infinite variety 
of possible cases that may come before the Court 
But if it were at all necessary to lay down an affirma- 
tive rule, I take it that the rule cited by Dr Sever from 
Clarke, and the other books of practice is a good gene- 
ral outline of the canon law, the law of this country, 
upon this subject In the older cases of this sort 
6 
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which I have had an opportunity of looking into, I have 
observed that the dangei to life, limb or health, is 
usually inserted as the ground upon which the Com t 
has preceded to a separation This doctrine has been 
repeatedly applied by the Courts m the cases that have 
been cited The Court has never been driven off this 
ground It has been always jealous of the inconveni- 
ence of departing from it, and I have heard no one 
case cited in which the Court has granted a divoice 
without proof given of a reasonable apprehension of 
bodily huit I say apprehension, because assuredly 
the Court is not to wait till the hurt is actually done, 
but the apprehension must be reasonable, it must not 
be an apprehension arising merely from an exquisite 
and diseased sensibility of mind 3 " (n) 

This decision was followed with apptoval by the JFouse 
of Lords m the famous case of Russell v . Russell(o) where 
Lord Halsbury, L C observed 

i 

“ If as I have said the Spiritual Court 1 eg aided 
mained life as a whole, it would be absolutely impos- 
sible to lay down m the irpn framework of a definition 
that which would constitute such as would necevSsarily 
justify separation the questions of fact and degree 
• would qualify almost any proposition that could be 
formulated , for example, a slight blow under great 
provocation, and on a single occasion dm mg a long life, 
could hardly be suggested as a ground for separation, 
though upon that hypothesis personal violence existed* 
On the other hand, it is possible to conceive a course 
or treatment which would make the continuance of a 
marriage bond, involving the obligation of the con- 

(«) Evans v Evans (1790) 1 Hag. Con 37, 161 466, 

(0) (1897) A C 391 at p 423 
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tmued consortium more terrible than the seveiest 
bodily suffering”. 

So for instance, the husband's attempt to debauch 
his women servants is a strong act of ciuelty (p) The 
kind of violence wherer violence is used, is immaterial In 
this respect no difference exists between a blow, a push or 
any othei force (q) It is not necessary to prove acts of 
peisonal violence to substantiate a charge of cruelty, it is 
the acknowledged doctrine that danger to the person and 
health is sufficient Where the wife is the aggressor and 
the treatment complained of has been brought about by acts 
of violence on her part which have provoked her husband 
to violence, she cannot complain of cruelly which is the 
consequence of her own misconduct (r), but if the leturn 
on the pari of the husband is out of pioportion to the 
offence given it would be the duty of the Court to interpose 
its protection ( s ) A wife is, however, not entitled to relief 
by reason of the cruelty of the husband, unless she is a 
person of good temper and has always behaved well and 
dutifully towards him ( t ) 

PHYSICAL VIOLENCE 

Where the husband struck the wife m the face, and 
while drunk cut her hand and cut her fingeis by throwing 
a jug of water at her and frequently threw cold water over 
her and also spat m her face, the husband was found 
guilty of cruelty (u) Cruelty Would also be established 
by proof of habitually insulting conduct and violent temper 

(p) Popkmv, Popkm (1794) 1 Hag Ec 765, n, 162 ER 745 

(q) Dysart v Dysart (1847) 1 Rob Ec 470, 163 ER 1105 

Saunders v Saunders (.1847) 1 Rob Ec 549 

(r) Allen v Allen & D'arcy (1859) Sea & Sm 84, 30 L J P & M 

2, Waring v Waring, ( 1813) 2 Hag Con 153, 161 E R 699 

(s) Dysart v Dysart , supra ' 

(t) Taylor v Taylor (1755) 2 Lee 172; 161 -ER 303, 

( u ) Waddell v Waddell (1862) 2 Sw &Tr 584, 6 L T 552, 164 

ER 1124 . ,i ’ * * 
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connected with an adulterous intercourse carried on by 
the husband and leading to frequent quarrels and occasion- 
ally to slight acts of violence and causing mental and 
bodily suffering (v) A husband who was for six years 
addicted to mtemperence and had suffered from delenum 
tremens , had on occasions inflicted bodily injury on his 
wife and had by his general course of conduct towards 
her materially injured her health. The Court found that 
the wife could not return to cohabitation without incurring 
great peril of a renewal of the bodily injuries inflicted 
upon her and that she was entitled to relief (w) On the 
question of cruelty the Court will consider the liability of 
danger which the wife would incur by returning to co- 
habitation with a husband subject to uncontrollable fits of 
drunkenness, such husband having used a certain amount of 
violence to the wife while under the influence of drink and 
particular acts of violence will be viewed in connection with 
the cumulative misconduct of married life (x) 

Where a husband assaulted his wife m the street 
in such a manner as to induce a passer-by to believe her to 
be and to treat her as a prostitute, it was held that although 
the respondent had inflicted no personal injury upon her 
yet he was guilty of cruelty (y) 

SINGLE ACT 

“The law does not require that there should be many 
acts The Court has expressed an indispostion to interfere 
on account of one slight act, particularly between persons 
who have been under long cohabitation ; because if only 
one such instance of ill-treatment and that of a slight 

(v) Knight v Knight (1865) 4 Sw & Tr 103, 13 LX 252, 164 

E R 1455 

(w) Marsh v Marsh (1858) 1 Sw &Tr 312, 164 ER 744, 

lx) Power v. Power (1865) 4 Sw.&Tr 173, 12 LX 824; 164 E R. 

1483. 

(y) Milner v Milner (1861) 4 Sw &Tr 240 ; 164 E R 1508. 
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kind, occurs in many years it may be hoped and presumed 
that it will not be repeated But it is only on this supposi- 
tion that the Court forbears to interpose its protection 
even m the case of a single act, because if one act should 
be of that description which should induce the Court to 
think that it is likely to occur again and occur with real 
suffering there is no rule that should restrain it from con- 
sidering that to be fully sufficient to authorise its inter- 
ference” U), 

It is quite possible that a single act of cruelty on a 
single occasion, may be so severe and attended with such 
corresponding circumstances as might under a fair and 
liberal construction of this section justify a divorce (a), 
and also, where one act of cruelty is of such a nature as 
to raise a reasonable appi ehension of further acts of the 
same kind (&), or where the one act would induce the 
Court to expect that it would occur again and occur with 
real suffering ( c), the Court would grant relief. Again 
when the only act is of such a natui e as would induce the 
Court to conclude that if the cohabitation continued there 
would be a course of conduct on the part of the husband 
which would be injurious to the health of the wife (d), or 
such as to reasonably cause fear on her part so that she 
could not continue to cohabit with him with any reasonable 
prospect of maintaining her health and well being (e) 3 the 
wife would be entitled to relief But a single act of per- 
sonal violence by the husband towards the wife not 

Or) Holden v Holden (1810) 1 Hag Con 453, 161 E R 614 

(a) Popkm v Popkm (1794) 1 Hag Ec 765, n , 162 E R 745 Foster 
v Foster (1921) P 438 

( b ) Reeves v Reeves (1862) 3 Sw & Tr 139 at p 141 , 164 E R 

1227 

(c) Dysart v Dysart (1870) 1 Rob Ec. 470, 163 E R 1105 

(i d ) Wodehouse v Wodehouse (1885) 1 TL.R, 538, CA Konda 
y Ranga Nayaki Ammal (1923) 46 Mad. 791 
(e) Westropp 9 s Divorce Bill (1886) 11 App Cas 294, 2 TLR 
628, HX* 
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pioducmg any consideiable injury to her person and not 
repeated is not, though unwarrantable, sufficient to gi ant 
the wife relief (f) 

Cruelty may consist m the aggregate of the acts 
alleged m a petition or answer and each paragi aph need 
not allege an independent act of cruelty sufficient m itself 
to warrant the relief sought (g) It is m its natuie a 
cumulative charge which must be sustained and evince 
a continued want of self-control and must be referable 
to permanent causes so as to endanger the future safety of 
the wife’s person or health (A) and it is not necessary 
when there is an attempt at violence by an overt act to 
wait till it is actually put into execution (*) 

EFFECT ON WIFE’S HEALTH 

It is not necessary to prove acts of personal violence 
to substantiate a charge of a cruelty , it is the acknowledged 
doctrine that danger to the person or health is sufficient (;) 
So, where no actual violence is offered and no threat of 
violence held out the wife may yet be entitled to relief if 
the husband by such conduct places the wife’s life or 
even only her health m jeopardy and renders it impos- 
sible for her safely to consort any longer with him m the 
marriage state ( k ) Cruelty falling short of physical 
violence, but such as to jeopardise health or sanity (/), or 
silent indifference to the wife and the acquisition of disgust- 

(/) Smallwood v Smallwood (1861) 2 Sw & Tr 397, 5LT 324, 
164 ER 1050 

( g ) Green v Green (1864) 33 L J P, & M t 64 

(h) Plowden v Plowden (1870) 23 L T 266 , 18 W R 902 

(t) Popkm v Popkm, supra See Oliver v Oliver (1801) 1 Hag 
Con 351, 161 ER. 581 

0) Otway V Otway (1812) 2 Phil 95, 161 ER 1088, 

( k ) Paterson v Paterson (1850) 3 HL Cas 308,10 E,R 120 

(l) Kelly v. Kelly (1870) LR 2P &D 89 See Tomkins v Tom- 
kins (1858) 1 Sw & Tr 168 
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mg habits (m), would be sufficient cruelty for the refusal 
on the part of the wife to live with her husband 

It is cruelty on the pait of the husband to withhold 
medical assistance from the wife while he is able to provide 
it (n) 

Wilful and malicious desertion is not alone ciuelty, but 
an conjunction with other acts it frequently is sufficient (o) 
A wife who had remained away for several years owing 
to the husband’s cruelty succeeded an her suit for judicial 
separation brought principally because of differences 
about the children on the ground that it was unsafe for 
her to return (p) 

Where the husband pursues a course of conduct with 
the intention of making his wife disgusted With him and it 
is calculated to have that effect and has the natural effect of 
seriously affecting the wife’s health ( q ), or where force 
physical or moral is systematically exerted to compel the 
submission of the wife in such a manner, to such a degree 
and during such length of time as to break down her health 
and to render serious malady imminent (V),the interference 
of the law cannot be justly withheld by any Court 

In a petition for divorce the wife alleged adultery, 
cruelty and desertion The husband admitted adultery, but 
subsequently the wife condoned that adultery by cohabita- 
tion with her husband The husband again deserted her on 
two occasions on one of which she had a boy three months 
old and on the other when she was about to be confined On 
joining the Army in 1916 the husband had stated that he was 

(m) Thompson v Thompson (1911) %§ Cal 395, 

In) Evans v Evans (1790) 1 Hag. Con 35, 161 E R 466 

(o) Ibid Sullivan v Sullivan (1824) 2 Add Ec 299; 162 E R 303 

(P) Cooks v Cooks (1863) 32 LJ,F & M 81; 164 E R 122k 

(q) Lit ion v Litton (1924) 40 T L R 272. 

(r) Cochrane v Cochrane (1910) 27 T.L.R. 107, 
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a widower and thereby the wife was caused considerable 
pam and anxiety and with difficulty obtained an allowance 
out of his pay as his wife It was held that the husband's 
conduct amounted to cruelty, that such cruelty effected a 
revival of the condoned adultery and that the wife was 
entitled to a divorce ( s ). It is cruelty for a man to leave 
his wife and children without any means for their support 
and to spread false reports about his wife and thereby 
injure her health ( t ) A Court is not bound to order a wife 
to return to her husband if there is reasonable ground for 
apprehending that a return to that husband will imperil her 
safety ( u ). 

Cruelty is to be decided from the cumulative effects 
of acts, and where the husband's infidelity, the indig- 
nities to which he had subjected the wife, the threats 
in his correspondence and the suggestion that she should 
go to another man and be unfaithful, all of which 
had tended to prejudice her health, constituted a case of 
cruelty entitling the wife to a decree of divorce ( v ) 
Acts of cruelty towards children in the presence of the 
mother may be alleged as cruelty towards her (w), 
especially if done for the purpose of giving her pam 
and where carried to such an extent as to affect the 
mother's health (x) So also, where the husband's conduct 
has an injurious effect on his wife's health, his conduct may 
be held to amount to constructive cruelty (y), as for 
instance, a persistent course of harsh irritating conduct 
unaccompanied by actual violence, but carried to such a 
point as to endanger petitioner's health and renewed after 

0) Stuart v Stuart (1926) 53 Cal 436. 

(0 Jeapes v Jeapes (1903) 89 L T 74 
( u ) Dular Koer v Dwarkanath Misser (1905) 34 Cal, 971 
( 7 ;) Cochrane V Cochrane (1910) 27TLJR 107 

(w) Suggate v Suggate (1859) 1 Sw & Tr 489 ; 164 E R 827, 

(x) B^rch v Birch (1873) 28 L T 540; 21 W R 463 
ly ) Fenwick v Fenwick (1922) 38 TL.R 603* 
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the resumption of interrupted cohabitation (z)« In order 
to support an allegation o± cruelty against the husband 
where there has been no actual injury to the wife’s health 
she must show such conduct in the past that there is a reason- 
able probability that it will be continued and if continued will 
be injurious to her health (a) So, where the conduct of 
the husband to his wife was such as not only to inflict 
bodily injury upon her upon one occasion, but also to 
put her m reasonable fear on many occasions, his beha- 
viour to one of her children m her presence, his threats to 
her on one or two occasions, and his conduct to the children 
when she was m a delicate state of health, were such as 
to leasonably cause fear on her part so that she could not 
continue to cohabit with him with any reasonable proposal 
of maintaining her health and well-being, the House of 
Loids granted her petition (b) And the husband’s con- 
duct is legal cruelty if by cohabitation the wife is exposed 
to bodily hazard and intolerable haidships (c). 

t 

VENEREAL DISEASE. 

It is cruelty for the husband to communicate venereal 
disease to the wife though there must be clear evidence that 
he meant its communication (tf), but the wilfulness maybe 
presumed from the surrounding circumstances, by the 
condition of the husband and by the probabilities of the 
case after such explanation as he may offer- Pnma facte , 
the husband's state of health is to be presumed to be with- 
in his knowledge , but he may rebut this by his own oath, 

(s) Mytton v Mytton (1886) 11 P D 141 1 57 L T 92, 35 W R 368 

(а) Wodehouse v Wodehouse (1885) 1 T.L R 528, C A Moonshee 
Bmloor Kuheem v Shumsoonmssa Begum (1867) 11 M.LA,. 
551 , 8 "W R, 3. 

(б) Westropp’s Divorce Bill (1886) 11 App CaS. 294 at p 297: 
Saunders v Saunders (1847) 1 Rob. Ec. 549; 163 ER 113L 

(c) D’Agmlar v D* Aguilar (1794) 1 Hag Ec* 773, 162 E R 748 

(d) Collet v* Collet (1838) 1 Curt, Ec 678, Btrendrav* Hewlett® 

(1921) 48 Cal. 283. 
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when admissible as a witness, or by other proof (e) It 
would be cmelty if the husband who is suffering from a 
veneieal disease has connection with his wife against her 
will although the disease is not communicated to her (f) 


MEDICAL WITNESS COMPELLABLE TO TESTIFY— 


A medical man who m the couise of treating a patient 
ascertains that the patient is suffering from such a disease, 
may be compelled to give evidence to that effect ( g ) 


WHAT IS NOT CRUELTY 


A prohibition to the wife of intei course with the 
wife’s family is not cruelty to a wife, though undei 
circumstances it might tend to illustrate the temper of the 
husband (A), nor a mere violent act which occasions 
pam and injury to the wife, unaccompanied by threat of 
any intentional blow 0), will warrant a sentence of separa- 
tion because it does not infer future risk Neglect, silence, 
shunning the wife’s company and declaiations by the 
husband that he will never co-habit with her, do not 
constitute “ ciuelty and maltreatment” (/), nor is it 
cruelty on the part of the husband to use blasphemous 
language , or habits of intoxication which occasion 
mental suffeung and bodily ill*health to the wife, without 
bodily ill-treatment or threats thereof ( k ). Where the 


{e) Brown v Brown (1865) L R 1 P, & D 46, IS L T, 645, 
14 W R 149 Browning v Browning (1911) P 161 But 
see Jones v Jones (3860) Sta & Sm 138 (Where the 
Court refused to treat the communication of the disease as 
an act of cruelty m the absence of evidence that the hus- 
band had done so wilfully or recklessly) See Morphett v 
Morphett (1869) L R IP & D 702 , 19 L* T 801 
(/) Foster v Foster (1921) P 438 See Ciocci v Ciocci (1854) 1 
Spmks 121, 164 ER 70 
ig) Gamer v Garner (1920) 36 T L R 196 
(1) Neeld v Neeld (1831) 4 Hag Ec 263 . 162 E R f 1442 
(0 Ibid 

*0) Paterson v Paterson (1850) HL Cas 308, 10 ER 120 
(k) Chesnuttv Chesnult (1854) 1 Spmks 1J5, 164 ER 114 
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charges of cruetly are confined to three days alone of a 
cohabitation of three years the legal offence of ciqelty is 
not committed (/)* So also, an unfounded charge of 
unchastity made by the husband against his wife is of 
itself not sufficient to constitute legal cruelty (m j, although 
it has been made wilfully, maliciously and without leason- 
able 01 probable cause {n) % 

PETTY DOMESTIC QUARRELS 

Words of mere piesent irritation however re-proach- 
ful, or words of mere insult however galling, or mere in- 
attention to the petty domestic quarrels, or carelessness on 
the part of the husband though it may accidentally and 
contrary to his intention, produce mischief — will not wai- 
rant the Coiut's interference Affection may exist, though 
accidents may happen m petty quarrels and a husband is 
not to be deprived of his marital i lghts because a wife 
pertinaciously resists them and an the course of that resis- 
tance, encounters accidental injuries which were never 
meant to be inflicted(o) , as the Court is not in the babit 
of mterf erring m ordinary domestic quarrels There may 
be much unhappiness from unkind treatment or violent and 
abusive language m which parties can obtain no relief from 
a Court, but must be left to correct the intemperance of 
which they complain by such pixvate means as they can 
employ for the purpose ( p ) So, where a husband 
threatened to cut his wife's throat but did not accompany 
the threat with any act of violence and subsequently 
after cohabitation ceased, bi oke into the house m which 
his wife was living and kicked through her bed room door, 


(Z) Plowden v Plowden (1870) 23 L T 266, 18 W,R. 902, 

(m) Yamunabai v, Narayan (1876) 1 Bom 164 

{n) Augustin v Augustin (1882) 4 All 374 

(o) Oliver v Oliver (1801) 1 Hag Con 361, 101 E R 581 

ip) Harnsv Harris (1813) 2 Hag Coii. 148, 161 E.R 697 
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the acts were held not to amount to legal cruelty (q) , nor is 
mete abuse giound foi the interference of the Court (r) > 
nor drunkness per se ( s ), nor mere unhappiness Resulting 
from the destruction of domestic comfort caused by 
drunkenness (t), nor would habitual drunkenness and series 
of annoyances and extraordinary conduct on the part of 
the husband (u) constitute legal cruelty 

HUSBAND’S REPENTENCE 

A husband who had been guilty of a long series of acts 
of insult and cruelty towards his wife, ultimately expelled 
her and some of her children from the matrimonial home^ 
On the following day he apparently repented of his act and 
endeavoured to get his wife to return to him by repeatedly 
writing penetent letters to her promising to mend his future 
conduct towards her She refused to comply and after 
some months took out a summons against him for desertion 
The desertion was found proved The husband appealed 
on the ground that the desertion had been terminated by his 
lepentence and desire foi his wife’s return, but the Court 
held that the desertion was a continuing offence and 
could not be obliterated by subsequent offers, as to the 
genuineness of which his wife might reasonably entertain 
doubts ( v ) 

WIFE’S CRUELTY TOWARDS 
THE HUSBAND* 

Generally speaking the acts of violence or other acts 
which constitute legal cruelty on the part of the husband 
(a) Brown v Brown (1866) 14 W R 3 18 

(r) U Aguilar v D’ Aguilar (1794) 1 Hag Ec 773, 162 ER 748* 
Greenway v Greenway (1848) 6 Notes of Cases, 291 

(s) Chesnuttv Chesnutt (1854) 1 Spinks 196, 164 ER 114 

(t) Hudson v Hudson (1863) s Sw. & Tr* 314; ?LT 579 , 164 

E R 1296 See Browning v* Browning (1911) P, 161 

(u) Brown v Brown (1868) LK 1 P & D 46 , 13 L T 645 , 14 
W,R 149 

(v) Thomas v Thomas (1924) P 194, C*A. 
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would be treated as cruelty on the part of the wife. But 
some distinction is made on account of the difference 
between the sexes as the husband is considered strong 
enough to protect himself from his wife’s violence (w) 
The same rules of danger to life or limb would pievail m 
the case of cruelty on the part of the wife; protection 
being the foundation for granting relief to the agineved 
spouse But drunkenness of the wife even when accompa- 
nied by acts of considerable violence is not a substantial 
ground for granting a decree of judicial separation when 
the Court is convinced that the real object of the peti- 
tioner is to get rid of a drunken wife (x) The Court 
would, however, interfere if the moral result of the wife's 
violence to all the proper relations of married life would 
be serious, and would not wait and drive the husband to 
the necessity of meeting force by force (y) , nor would 
the Court decline to interfere where the wife’s conduct 
would endanger her own safety by provoking her husband 
to retaliate (a). 

It would not be cruelty on the part of the wife to 
lock the husband out of the house on two or three occa- 
sions (a), or to bring a false charge of having committed 
an unnatural offence ( b ). 

INSANITY OF THE SPOUSE* 

As a general rule cruelty committed by an insane 
-spouse is no ground for separation, for a lunatic is to be re- 
strained rather than the other party be released (r), but 

(w) Furlong er v Furlong er, (1847) 5 Notes of Cases, 422, 

O) Scott v Scott (1860) Sea & Sm 133, 29LJ.P & M 64. 

( y ) Prichard v Prichard (1864) 3 Sw & Tr. 523 , 10 L T 789,164 
ER 1378 White v White (1851) Sea & Sir 77; 1 Sw & 
Tr 591, 1LT, 197, 164 E R 874 
U) Forth v Forth (1867) 16 L T 574. 

4 <a) Kirkman v Ktrkman (1807) 1 Hag Con 4C9; 161 E R. 598 
<b) Rusell v Rusell (1897) A C 395, 77 LT 249; 13 TX,R, 516 
1c) Hall v Hall (1864) 3 Sw & Tr. 348 , 33 LJ,P. & M 65 
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a husband's petition ma) be allowed by leason of his msane 
wile's violence towards him (d) Similarly, the wife is 
entitled to the protection of the Court where the husband 
is proved to be insane and where it appears that his con- 
duct may endanger the safety of the wife (e), as for 
instance, where an msane husband who twice attempted to 
commit suicide held out threats to the wife so that her 
health became impaired ' (/) The Court would not 
entertain the question of sanity or insanity, but would look 
only to the acts done (g) 

, CORROBORATION 

It is necessary to requue corroboration of petitioner's 
evidence as to cruelty (A), and the mere production of a 
certified copy of a separation order previously made bet- 
ween the husband and wife by a Court of Summaiy 
Jurisdiction on the ground of his peisislefit cruelty is not, 
as a general rule, to be considered a sufficient corrobora- 
tion (%) 


PLEADINGS 

The cruelty (including the communication of a veneral 
disease) must be specifically pleaded, and, if it is not, the 
Court will not allow the issue to be raised or evidence 
given of it (;) , nor is evidence to prove a species of 
cruelty not pleaded m the petition admissible ( k ) 


(d) White V White (1862) X Sw & Tr 592; 

(e) H anbury v Hanbury (1892) P 222 

(f) Baron v Baron (1908) 24 T L R 273; 52 Sol Jouf 282 

(g) Martin v Martin (1860) 2 L T 1X8 , 8 W R 367 

( h ) Carroll v Carroll (1934) 13 Pat 129 * » 

(0 Judd v Judd (1907) P 241, 98 LT 59; 23 TLR, 538, 51 
Sol Jour 500 

0) Kelly v Kelly & Saunders (1870) 3 Beng, L R, Ap 6* Squires 
v. Squires (I&64) 3 Sw &Tr 541, Walker w Walker (1912> 
107 LT 635 » 

C k ) Jewell w Jewell <1862) 2 SW & E.R. 1U9, 
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If a wife who had been treated with cruelty has 
brought that treatment on herself by hex own violent con- 
duct, she cannot set it up as an answer to a petition foi 
dissolution on the ground of hei adultery (7). 

In case of insanity the petition should state the 
insanity is lasting and abiding and that there is no hope 
of recovery or amelioration and not that it is a mere 
recurrent or mtermitent insanity (m) 

DESERTION 

‘ Desertion" means an abandonment and implies an 
active withdrawal from a co-habitation that exists (n) But 
this is not an exhaustive defimtionof desertion, “ In ordei 
to ascertain whether or not there has been desertion the 
whole conduct of the parties must be reviewed Deseition 
is not a withdrawal from a place, but fiom a state of 
things What the law seeks to enforce is recognition and 
discharge of the obligations of the conjugal state If one 
party renounces this, or, without the consent oh the other, 
renders it impossible of fulfilment, that is desertion ” If 
heoi she has not lecogmsed the duty of co-habitation m the 
married state, desertion has arisen There must be a com- 
plete renunciation of that conjugal duty and an intention to 
put an end to co-habitation, though there is no matrimonial 
home and co-habitation as an existing state of things has 
been suspended by circumstances not under the control of 
the party ( 0 ) ‘ Desertion J may be equivalent to leaving 

destitute (p) 

( l ) Allen v Allen & D’Arcy (1859) Sea, & Sm 84. 

(m) H anbury v H anbury , (1892) P 222 

(n) Fitzgerald v Fitzgerald ( J.869) LR IP &D t 691 at p 697 
See Bradshaw v Bradshaw (1897) P, 24 

(o) Pulford v Pulford , (1923) P 18 Sickert v Sickert, (1899) 

P, 278,81 L,T 495 1 ' 

( p ) Haswell v Haswell and Sanderson ,(1859) 1 S Wt &Tr 502 at 
p 505 
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This term has the significance m India as under 
English law and although the word 'abandonment 5 m the 
section is undefined the effect of the clause is to introduce 
into the Indian Statute the view adopted by the Courts In 
England in construing the English Act (q) In order, there- 
fore, to constitute ' desertion ’ there must be a cessation of 
co-habitation and an intention on the part of the guilty 
party to desert the other(r) 

So, where a husband brings a concubine into the house 
where his wife is living and the wife has to leave the house 
m consequence, the husband is guilty of desertion (s). 

The expression ' against the wish of ’ is to be con- 
strued as meaning contrary to an actively expressed wish 
of the person charging abandonment and notwithstanding 
the resistance or opposition of such person ( t ), or a wilful 
abstention by the husband against the wish of the wife (u) 
A wife is bound when seeking to prove desertion to give 
evidence of conduct on her part showing unmistakably 
that such desertion was against her wish (v) and that she 
was ready to return to co-habitation if required (w). 

£ Co-habitation 5 does not necessarily imply the daily 
and nightly residence together of a husband and wife under 
the same roof. Circumstances of life, such as business 
duties, domestic service and other things, may separate 
husband and wife and yet notwithstanding there may be an 
existing state of co-habitation (%) 

(q) Fowle v Fowls , (1879) 4 Cal 260 

(r) Appibai v Khimn Cooverjt (1936) 38 Bom L R 77 at pp 88- 
89 

(s) Rot v Rastnga Naik (1935) 58 Mad 684 

(t) Ibid Wardv Ward and Thompson v Thompson (1858) 1 
Sw & Tr 231 , 164 E R. 706. 

(u) Bill v Hill (1923) 47 Bom 657 Smith v. Smith (1859) 1 Sw. 
& Tr 359, 164 ER 765. 

(v) Fowle v Fowle , supra 

(w) Keech v. Keech (1868) L R 1 P & D. 64l , 19 L T. 462. 

(x) Hux table v Huxtable (189£) 68 LJ.P &M< %% 
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A wife who refuses to pexrmt marital intercourse to 
her husband cannot allege' desertion ’if m consequence he 
refuses to live with her (y) , but there may be desertion 
without previous co-habitation on paities having paited 
immediately aftei the marnage ceremon> (c ), and also, 
when marnage was not consummated ( a) 

[f a deed of separation is not acted upon eithei as to 
the husband and wife living apart m as to ceitam stipula- 
tions as to money matters contained m it, the husband 
will still be guilty of desertion it he subsequent!} leaves the 
wife against her will (&) 

If the intention of the husband not to return to the 
wife could be made out fiom his letters and from his acts, 
desertion would be inferred (c) Where a husband 
who had gone abroad on military seivice ceased to coi- 
respond with his wife and contributed nothing to her 
support (d), and where an othei left his wife on account 
of her drunkenness without making any provision for her 
maintenance (e), the husbands weie held to be guilty of 
desertion 

, * 

WILFUL DESERTION 

The occupation of a separate house is not essential to 
the matrimonial offence of desertion (f), and it would 
therefore, amount to desertion if the husband forsakes 
the wife’s bed avoids her society and secludes himself 
from her m a separate part of a common residence ( g ), 
because the wife is entitled to the society and protection 

(y) Synge v Synge (1901) P 317, C A 

Is) De Laubenque v De Laubenque (1899) P 42, 79 L.T 708 

(a) Lee v Lee Shwes (1910) 54 Sol Jour, 874 

(b) Cock v Cock (1864) 3 Sw & Tr. 514, 164 ER 1375 

(c) Lawrence v Lawrence (1862) 2 Sw & Tr, 575, 164 E R 1120 
0 d) Henty v Heniy (1875) 33 L T 263. 

(e) X v X (1899) 22 Mad 328 
(/) Pozvellv Powell (1922) P 278 
(g) Ibid . 
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of her husband and the payment of an allowance to her is 
no answer to a charge of wilful desertion ( h ) 

So would it be desertion on the part of the husband 
who though willing to return to his wife was actually living 
with another woman (0 

The facts which constitute desertion vary with the 
circumstances and mode of life of the paities (;) 

WHAT DOES NOT CONSTITUTE DESERTION. 

A husband whose absence fiomhomeis necessitated 
by emyloyment abroad is not guilty of desertion ( k ), nor 
would he be guilty of the offence if the wife’s conduct 
shows that her separation from her husband was volun- 
tary (/), nor would the refusal by one of the spouses to 
resume co-habitation at the request of the other constitute 
desertion (m), nor would the husband be answerable for 
desertion if he neglects opportunities of consorting with his 
wife ( n ) , even when they continue to reside under the 
same roof ( o ) Abstention of marital intercourse without 
1 easonable cause or the parties going their own way and 
having their own friends and interests would not amount to 
desertion (p)> and if a husband asks his wife to go her own 
way and she, thereupon, leaves the house and refuses to 
return to him at his request, the husband is not guilty of 
desertion ( q ), nor is he guilty of this matrimonial offence 
when the wife’s refusal to co-habit with the husband 

( h ) Macdonald v Macdonald (18S9) 4Sw 8i Tr 242, 164 E R 1508 
(O Gar eta v Garcia (1888) 13 P D 216, 59 L T 524 See Dav*s 
v Davis (1921) 124 L T 795 

{U Williams v Williams (1864) 3 Sw. & Tr 54 7 , 164 E R> 1388 
(k) Thompson v Thompson (1858) 1 Sw & Tr 231 , 164 E R 706 
(/ ) Cufley v Cufley and Loveck (1865) 13 L T, 610 

(m) Fitzgerald v Fitzgerald (1869) LR 1 P. & D. 694 See also 

(1874) LR.3P.&D 136 

(n) Williams v Williams (1864) 3 Sw & Tr 547, 164 E R, 1383, 
( 0 ) Jackson v Jackson (1924) P 19; 40 TL R, 45 

(p) Ste Croix v. Ste Croix (1917) 44 Cal 10^1* 

(q) Charter v Charter (1901) 84 L.T 172; 17 T L R 327 
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is a groundless one, e g when she refuses to live m the 
same house with her husband's parents (r), or m a house 
next to her mother-in-law's ( s ) Where a husband goes 
into service leaving his wife as a servant m a family where 
she contracts an adulterous connection with a man servant, 
the husband is not guilty of desertion or of wilful separa- 
tion (t) 


SEPARATION BY MUTUAL CONSENT 

An agreement or deed of separation is conclusive 
against a plea of desertion ( u ) unless it is brought about 
by coercion or fiaud (v ) , such an agreement to live apart 
may be evidenced by conduct (w) Where a wife relying 
on a deed of separation takes steps to enforce payment 
under the deed she cannot set up desertion whilst the deed 
is subsisting (#) If the state of co-habitation has ceased 
to exist whether by the adverse act of the husband or of 
the wife or by mutual consent, desertion becomes im- 
possible to either, at least until their common life and 
home has been resumed (y) So, it would not be desertion 
on the part of the husband who commits adultery sub- 
sequent to the separation for some years by mutual con- 
sent (#), or who leaves the wife under an agreement 
between them not to molest the husband on his paying a 
sum of money to her (zz) Where the husband and 


(r) Jones v Jones (1895) 39 Sol Jour 397, 11 T L R 317 

(s) Jackson v Jackson (1932) 48 T L R 206 

( t ) Davies v Davies & Hughes (1863) 3 Sw & Tr 221, 164 

E R 1258 

(u) Piper v Piper (1902) P 198. Looker v Looker (1918) P 133 

(v) Adamson v Adamson (1907) 23 T L R 434. Smith v Smith 

(1915) P 288 Holroyd v Holroyd (1920) 36 T.L R 479 Crabb 
v Crabb (1868) L R 1 P & D 601 

(w) Bowen v. Bowen (1908) 73 J P 87 
Ur) Roe v Roe (1916) P 163. 

(y ) Fitzgerald v Fitzgerald (1869) L R 1 P. & D 694 

(z) Synge v, Synge (1901) P. 317, C A. 

(zz) Buckmaster v Buckmaster (1869) LR. 1 P. & D 713 See 
Pape v Pape (1887) 20 Q B D 76. Roe v Roe (1916) P 163. 
King v King (1882) 6 Bom 417 at p 417, note 
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the wife separated by consent at the (instance of the 
wife and the husband six years afterwards made an 
offer to return to co-habitation which the wife refused 
believing it to h e not bonafide, and where there was no 
change in the circumstances which had originally led the 
wife to desire a separation, it was held that there was no 
desertion (a) 

Where the separation on the part of the husband is 
not voluntary but is due to stress of circumstances the 
husband cannot be said to be guilty of desertion (b) For 
instance, where a husband m Older to avoid arrest for the 
commission of a crime separated front his wife with her 
consent, but he was afterwards imprisoned for several 
offences Whilst m prison he kept up a correspondence 
with his wife and made repeated endeavours when out of 
prison to induce her to return to co-habitation The wife 
refused and the co-habitation was not resumed, the 
husband was not guilty of deseition Similarly, where 
a husband having left his wife m full possession of 
the family home subsequently visited the chudxen with his 
wife's assent but did not return to co-habitation, nor did he 
hold any communication with her, the Court held that it 
was a separation by mutual arrangement ( c ) But when 
the separation is temporarily for mutul convenience, marital 
relations are not altered and the husband would be guilty 
of desertion on his refusal to take his wife back or to 
maintain her (d) The consent of the wife to the separa- 
tion must be clearly proved If a wife told her husband 
to go to the woman with, home he was carrying on an adul- 
terous intercourse and to return to her (the wife) when he 
would be sick of that woman, it will not amount to the 

(a) Cooper v Cooper (1875) 33 L T 264 

(b) Townsend v Townsend (1873) LR 3 P Sc D 129 But see 
Cudhp v Cudhp (1858) 1 Sw & Tr, 229, 164 E R 705 

(c) Taylor v Taylor (1881) 44 L T 31 

{d) Chudley v. Chudley (1893) 69 L T 617 ; 10 T L R 36 
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wife’s assent to the separation (e) An attempt on the 
part of the husband to prove the wife’s consent by her 
letters only was found by the Court insufficient to absolve 
him from the charge of desertion as lie himself foi many 
years had not provided her with maintenance or a home (/) 

A deed of separation does not, however, preclude the 
wife from petitioning for divorce on the ground of the 
husband’s desertion and adultery (g), nor could the husband 
avail himself of the deed when he had on a former occasion 
repudiated the deed, or when he has broken any of the 
covenants (h ) 3 for instance, when he has ceased to pay the 
stipulated allowance (z) 

ANTE-NUPTIAL AGREEMENT TO SEPARATE 

An ante-nuptial agreement between husband and wife 
for not living together is void as against public policy and 
is no answer to a charge of desertion (/) , and where the 
agreement is contrary to the policy of the British Law, 
British Courts will not enforce it although the agreement 
may be entered into m a foreign country, by the law of 
which it is valid (k) 

OFFER TO RESUME CO-HABITATION 

An offer to resume co-habitation should be a bonafide 
one and if the wife is suspicious of the husband’s bonafides 

(e) Hamland v Haviland (1863) 32 L J P. & M 65, 

(/) Mearav Meara (866) 35 L J P & M 33, See Ham man v 

Harnman (1909) P 123 at p 148 

(g) Hussey v Hussey (1913) 109 L T 192 , 29 T L R 673 Smith 

v Smith (1915) P 288. 

(h) Smith v Smith supra Looker v Looker (1918) P 132 

(t) Walsh v Walsh (1920) 122 L T 463 Terry v Terry (1915) 

32TLR167 

(;) Brodie v Brodte (1917) P 271 

(k) Roustllon v Roustllon (1880) 14 Ch D 351. See Kaufman v. 
Gerson (1904) 1 KB 591, C A Abdul v Hussenbt (1904) 6 
Bom L R 728 See section 23 of the Indian Contract Act* 
1872 « 
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she is not bound to return to him (/) Nor is deseition 
obliterated by repentance and subsequent offers to resume 
co-habitation if the wife reasonably entertains doubts as 
to the genuineness of the offeis (m) Before resuming 
co-habitation the wife is entitled to annex reasonable 
conditions to such resumption ( n ) The refusal of the 
husband to abandon his bad habits like drinking and 
gambling would not make his offer of return a bonofide 
one (0), and a wife would be justified m refusing to return 
to a husband who is living m adultery with another 
woman ( p ), nor would the willingness on the part of the 
husband to resume co-habitation with his wife absolve 
him from the charge of desertion if he is, at the time, 
actually living with another woman (q) Whether the 
husband's offer is a bonafide one or not is a question of 
fact in each case (r) 

When the husband and wife are living apart under a 
separation deed, the refusal on the part of the husband 
to make payments and resume co-habitation on the offer 
of the wife to do so would not necessarily constitute 
desertion (?) The refusal on the part of the husband to 
resume co-habitation with a wife who had been removed 
to a lunatic asylum, but who had recovered, would amount 
to desertion (t) 

( l ) Cooper v Cooper (1875) S3 L T 264, Martin v Martin (1898) 

78 L T 568 Hams v Hams (1866) 15 L T 448 Kershazv 
v Kershaw (1887) 3 T L R 507 
{ m ) Thomas v Thomas (1924) P 194 
(n) Gtbson v Gibson (1859) 2?L J.P & M 25 
(<?) Ibid 

(p) Farmer v Farmer (1884) 9 P D 245 Garctav Garcia (1888) 
13 P D 216 Graves v Graves (1864) 3 Sw & Ti\ 350, 164 
E R. 1310 Koch v Koch (1899) P 221. 

{ q ) Edwards v Edwards (1893) 62 LJ P & M 33 See L odge v 
Lodge (1890) 15 P D 159 

(r) French Brewster v. French Brewster (1889) 62 L T. 6Q9 
<*) R v Leresche (1891) 2 Q.B. 418; 17 Cox CX 384, C A 
( 0 Pulford V. Pulford (1923) P 18 
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Where the offence of desertion is once completed the 
spouse deserted has a right to the relief given by statute 
although the other party may subsequently have made a 
bonafide offer to return (u), nor would the offer of return 
to co-habitation be a bai to the wife's petition on the 
ground of adultery and desertion for she is undei no 
obligation to condone the adultery (v) 

CONSTRUCTIVE DESERTION 

It is not necessary for a husband m order to desert 
his wife, to actually turn his wife out of doors, it is 
sufficient if by his conduct he compels her to leave the 
house (w), and the party who intends to bring the co- 
habitation to an end and whose conduct in reality causes 
its termination commits the act of desertion (x) , so also, 
where the separation is brought about by the husband's 
misconduct the wife is entitled to relief on the ground of 
desertion by the husband (y) And where the husband 
makes it impossible for the wife to remain in the matri- 
monial home on account of his misconduct with another 
woman (#), or when he brings a woman into the house 
despite his wife's protests and the wife consequently 
leaves the husband's house, the wife is entitled to relief 
on the ground of desertion on the part of the husband(a). 

The law that applies to the case of desertion of the 
wife by the husband would equally apply to the desertion 


(u) Cargill v Cargill (1559) 1 Sw & Tr 235, 164 E R 708 
(z>) Basing v Basing (1864) 3 Sw & Tr 516, 164 ER 1375 
(w) Charter v Charter { 1901) 84 L T 272, 17 TLR 327* See 
Baker v Baker (1863) 3 Sw & Tr 213, 164 ER 1255 
<00 Sickert v Sickert { 1899) P 278, S ze Bowron v Bowron( 1925) 
P 189 Graves v Gfaves (1864) 3 Sw & Tr 350,164 ER 
1310 Appibai v Khimp Co over ji (1936) 38 Bom L R 77 at 
pp 88-89 

<30 Wood v Wood (1878) 3 Cal 485 

<*) Piszala v, Pwala (1896) 12 TX R 451 Koch v Koch (1399) 
P 221 Sic* ert v Sicker supra 
<a) Dickinson v Dickinson (1889) 62 L T 330 
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oi the husband by the wife and the husband would be entitled 
to judicial separation by reason ot the wife's desertion for 
two years and upwards without reasonable cause (6) 

‘ WITHOUT REASONABLE EXCUSE ’ 

OR ' REASONABLE CAUSE ’ 

There is no distinction m meaning between the ex- 
piesstons, " without leasonable excuse" and '"without rea- 
sonable cause" (c) A ‘Seasonable excuse for leaving a 
wife must be grave and weighty (d) 

WHAT IS 'REASONABLE EXCUSE’ 

When a husband withdraws from co-habitation and 
when he discovers at a subsequent period that his wife 
is living m adultery with another man, the husband is not 
guilty of having wilfully separated himself from her with- 
out reasonable excuse (e) A separation due to the 
exigences of business or professional or public duties is a 
separation with reasonable cause (f), and any matrimonial 
offence, such as adultery, cruelty &c , which would be an 
answer to a suit for restitution of conjugal rights is a 
reasonable excuse (g) 

The husband is bound to give the wife the security 
and comfort of his home and society, so far as his position 
and business will admit and if the Court is satisfied that 
the husband has failed m this duty it will m the exercise 
of its discretion, refuse to dissolve the marriage by reason 
of the wife’s adultery ( h ) 

( b ) Millar v Millar (1883) 8 P D 187 

( c ) Wtcktns v Wick m* (No 1) (1918) P 265, C A. 

( d ) Yeatman v Yeatman (1868) LR IP & D 489 

(c) Haswellv Haswell and Sanderson (1859) 1 Sw & Tr 502, 
164 E.R 832 

( f ) Exparte Aldnge (1858) 1 Sw & Tr 88, 164 E R 641 
(a) Haswell v Haswell and Sanderson , supra* 

( H ) Jeffresyv Jeffreys and Smith (1864) 3 Sw & Tr, 493, 164 
ER 1366 




§ 10 DISSOLUTION OF MARRIAGE 
“FOR TWO YEARS OR UPWARDS/ 9 

The statutory period o£ deseition is two years and to 
enable a party to maintain desertion, there must exist a 
state of things which keeps it up during the whole period 
of two years (0 Any petition hied befoie the expiration 
of two years would be premature (;) When, howevei, 
the period of two years is not complete at the time when 
proceedings for divorce are commenced, such charge can 
only be pleaded and acted upon by being made the subject 
of a fresh petition when the period is completed ( k ) The 
period of desertion does not run during the time the suit 
is pending (/) because that practically puts it out of the 
respondent's power to return (m) 

The failure of a husband to comply with a deciee for 
restitution of conjugal rights would amount to desertion 
(n) although the period of two years had not elapsed (<?), 
but there can be no decree for judicial separation when it is 
impossible for the husband to comply with the decree, 
% e , when he has not the means of doing so or when he 
did not know his wife’s whereabouts ( p ) 

COMMENCEMENT OF DESERTION 

Desertion commences from the time the husband 
makes up his mind to abandon the wife and not from the 
time when the husband and wife cease to cohabit (q) 
Where a married couple parted m 1877 and the wife found 


(*) Kay v Kay (1904) P 382 Dodd v Dodd (1906) P 189 
Q) Wood v Wood (1887) 13 P D 22 , 57 L J P &M 48, 

(k) Lapmgton v Lapmgton (1888) 14 P D 21, 58 LJ P &M* 26 
(/) Kay v Kay, supra 

(“0 Harnman v Harnman (1909) P 123, C. A Stevenson v Steven- 
son (1911) P 191, C A. 

(») Bigwood v Bigwood (1888) 13 P D. 89 ; 58 L T. 642 
(o) Harding v Harding (1886) 11 P D. Ill ; 56 L T 919, 

(>) Smith v Smith (1859) 1 Sw & Tr 359, 164 ER 765 
(q) Gatehouse v Gatehouse (1867) L R IP &D 331, 16 L T. 
34 Stick land v Sttckland (1876) 35 L T 767 
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m 1886 that the husband was living m adultery, having 
contributed nothing for her maintenance, the desertion 
was held to commence in and since 1886 (r) , and where a 
a wife was malafde persuaded to agree to a temporary 
deed of separation and the husband was found to be 
living abroad m adultery, relief was granted to the wife 
notwithstanding that the commencement of the desertion 
was calculated prior to the date on which the separation 
should have come to an end (s) A husband deserted his 
wife without reasonable cause on the 4th October 1854 
and did not return to her again On the 16th Novem- 
ber 1856 he was arrested and subsequently convicted for 
felon}- and sentenced to foui years imprisonment Bet- 
ween the 4th October 1854 and the 17th November 1856 
he was twice imprisoned for debt, on the first occasion 
for seven and on the second occasion for nineteen days 
The wife filed the petition before the expiration of the 
term of imprisonment and the Court held that the husband 
had been guilty of desertion for two years and upwards (0 
So, a husband would be guilty of deseition if at the time 
of separation he was carrying on an adulterous intei - 
course notwithstanding the fact that he was prevented by 
subsequent imprisonment from returning to his wife («), 
nor, would intermittent visits by the husband to the wife, 
without the intention of resuming marital intercourse 
prevent the wife from obtaining relief for desertion (v) 
A husband deserted his wife, but within two years from 
the desertion a deed of separation was agreed to, by which 
he covenanted to make her an allowance This deed was 
duly executed by the husband and wife but no part of the 

(r) Drew v Drew (1891) 64 L,T 840 

( s ) Harrison v f Harrison (1910) 54 Sol Jour 619 

( t ) Astrope v Asriope (1859) 29 L JP &M, 27 
{*) Drew v Drew (1883) 13 P D, 97, 58 L T 923 
(v) Thurston v Thurston (1910) 26 T L.R 388 
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allowance had been paid It was held that the wife had 
bargained away her right to relief and could not establish 
a charge of desertion without cause for two years (w) 


PLEADINGS 

In a petition for dissolution of marriage the grounds 
for divorce should be specifically averred and proved and 
where this is not done the Court will be justified m re- 
turning the petition (x) Where the petitioner alleges 
adultery and desertion, but there is no averment that the 
desertion was an abandonment against the wish of the peti- 
tioner the Court cannot decree dissolution of marriage (y) 

In answer to a petition for judicial separation on the 
ground of deseition respondent may set out facts showing 
that there was reasonable cause for the desertion, but such 
facts should be stated succinctly (z) 


BAR TO RELIEF, 

Desertion by the petitioner without reasonable excuse 
constitutes a bar to the suit for judicial separation (zz) 

11. Upon any such petition presented by a 
husband, the petitioner shall make the alleged adul- 
terer a co-respondent to the said petition, unless he 
is excused from so doing on one of the following 
grounds, to he allowed by the Court: — 

(1) That the respondent is leading the life of a 
prostitute and that the petitioner knows of no 
person with whom the adultery has been committed. 


(w) Parkinson v Parkinson (1869) 2 P &D, 25, 21 L T 732 Piper 
v Piper (1902) P 198 

(a) Ma Maw v Maung Yaw Plan (1933) 11 Rang 68 
( y ) Bat Kanku v Shiva Toy a (1893) 17 Bom. 624 at p 625, F B 
<*) Hill v Hill (1864) 33 L J P &M 187 ; 10 Jur* (JST $ ) 371 
<.**) Arthur v Arthur (1904) 26 All 553 


Adulterer to 
be co respon- 
dent- 
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(2) That the name of the alleged adulterer is 
unknown to the petitioner? although he has made 
due efforts lo discover it. 

(3) That the alleged adulterer is dead. 

CO-RESPONDENT 

Cf Section 28 of the Matrimonial Causes Act, 1857 

Section 177 of the Supreme Couit of Judicature 

(Consolidation) Act, 1925 

Rules 4 and 5 of the Matrimonial Causes Rules, 
1924 

Rule 916 of the Bombay High Court Rules, 1936 

This section deals with the petition only by the hus- 
band The petitioner must make every person whom he 
charges m the petition with having committed adultery with 
his wife a co-respondent unless he is excused from so 
doing by the Court on special grounds (a) 

In India under the provisions of this section only three 
grounds are mentioned foi dispensing with the co-respon- 
dent, namely, 

0) wife leading the life of a piostitute, 

(n) the name of the alleged adulterer being unknown, 
and 

(m) the alleged adulterer being dead 

Under the' provisions of the English Statute the Court 
of Divorce has a wider discretion m the matter and can 
grant leave to dispnse with the co-respondent on any spe- 
cial ground The Courts m India notwithstanding the 
provisions of section 11, can act on the principles and 
rules of the English Court of Divorce (See section 7 of 
the Act), 

(a) Carrier v Carryer and Watson (1865) 4 Sw & Tr 94 , 13 

L*T 250, Joseph v Ramamma (1922) 4S Mad 982/ F B 
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A person who has been charged by a husband m his 
answer to a petition by the wife for divorce with having 
committed adulteiy with the wife is entitled to intervened) 

In a suit by the wife for dissolution the alleged adul- 
teress is not made a co-respondent, but the Court may, m 
its discretion, if it deems fit, make the alleged adulteress a 
party whenever it has reason to suspect collusion or con- 
nivance between the petitioner and her husband (c) But 
m a wife’s suit for divorce on the ground of incestuous 
adultery of the husband the Court has no power to allow the 
alleged adulteress to intervene (d). 

“Alleged adulterer” —The words ‘ alleged adulteier’ 
mean the person alleged by the petitioner m the petition to 
be the adulterer (e) 

DISPENSING WITH CO-RESPONDENT 

“Unless the Court otherwise orders” If the petitioner 
desires to proceed with a divorce suit without citing the 
co-respondent, he must show that the co-respondent could 
not be tiaced or that he does not know or cannot ascertain 
his whereabouts or that he could not be reached by one or 
other of the methods by which service or substituted ser- 
vice could be effected (/) The discretion given to the 
Court to allow a petition for divorce to proceed on special 
grounds without making any co-iespondent, is to be exei- 

{b ) Stevenson v Stevenson (1899) 4 CW N 506 
<0 Bell V Bell (1883) 8 P D 217 Jones v Jones (1896) P 165 
Pepper v Pepper and Baker (1926) 136 L T 224 See Stuai t 
v Sluart, (1936) 57 All 884 Swame v S wame , (1932) 10 
Rang 115 In the Bombay High Court the woman named 
m the wife s petition as the alleged adulteress is to be served 
with a certified copy of the petition— See Rule 917 

id) Ramsay v Boyle (1903) 30 Cal 489 Bailey v Bailey (1903) 
HQ Cal 490, n J 

( e ) Saunders v Saunders (1897) P 89 Pttt v Pitt (1868) L R 1 
P &D 464 ' 

if) Rush v Rush , Bailey and Pmenta (1920) P 242 
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< ised with regard to the principles laid down m or to be 
gathered from the Act and the Rules and to the circum- 
stances of each particular case and cannot be fettered by 
any general rules of practice (g) But the Court should 
not lightly excuse a party from making any inquiry which 
he can reasonably be asked to make as to the adulterer (h) 
The Court of Appeal will not interfere with the exercise of 
discretion of the trial Court unless it appears that the trial 
judge had acted upon a wiong principle or under some 
misapprehension or without consideration (0 


LEAVE OF THE COURT TO BE OBTAINED 

In a suit tor dissolution of marnage on the ground of 
adultery -with a person unknown the petitioner should 
obtain leave from the Court to dispense with the naming of 
a co-respondent (;) The direction for such leave must be 
by application to the Judge on motion founded on affidavit 
before the hearing of the petition (k). The Court may 
not grant leave on the affidavit of the petitioner alone and 
may insist on its corrobaration by affidavit of other persons 
who tiled to trace the co-respondent (/), and the Court 
would have no jurisdiction to entertain the petition where 
such leave has not been obtained (m) The respondent 
has no locus standi and is not entitled to be heard m op- 
position to such an application (n), nor to move for vacat- 
ing the order ( o ). 


t g ) 

(A) 


(0 
0 ) 
( k ) 

(0 


(m) 

(n) 

(o) 


Saunders v, Saunders, supra Edwards v Edwards and 
Wilson (1897) P 316 

Overv Over (1925) 49 Bom 368, 27 Bom L R 251, A J R 
(1925) Bom. 231 

Rush v Rush, Bailey and Pimenta, supra, 

Howard v Howard and Dunnet (1922) 44 All 728 
Covv Cox (1916) 45 Cal 525, Dr ink water v Drink water 
(1889) 60 L T 398 

Pitt v Pitt (1868) LR 1 P &D 464 Jeffreys v Jeffreys 
(1912) 2 P D 90 Barber v Barber (1896) P 73 
Cox v Cox , supra 

Dobson v Dobson and Paxton (1916) P 110, 

Allen v Allen and D'Arcy (1859) 23 J P, 360 
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“RESPONDENT LEADING THE LIFE 
OF A PROSTITUTE ” 

Where the wife, the respondent xs alleged to be leading 
the life of a common prostitute and to have committed 
adultery with several persons who were necessary witnesses 
to enable the petitioner to establish the charges of adulter} , 
the petitioner will be allowed to proceed without making a 
co-respondent ( p ) , but where the respondent was not lea- 
ding a life of promiscuous intercourse with all who sought 
her, but was living with separate persons in succession and 
professed to be able to attribute her respective children to 
a father, she was held not to be leading a life of prostitu- 
tion within the meaning of the Act ( q ) So, where some 
of the adulterers are known and some are not known, the 
known adulterers should be added as co-respondents (r) 
Where the wife has given birth to a child of which 
petitioner is not the father the Court may allow him to 
proceed with the suit without naming a co-respondent (,y) 

“NAME OF THE ALLEGED ADULTERER IS 
UNKNOWN ” 

If the name of the adulterer is unknown the Court 
can dispense with that co-respondent ( t ), but the petitioner 
must show that he has made due efforts to trace the man 
with whom respondent is alleged to have committed adul- 
tery and that he could not learn his name ( u ), In the 

( p ) Peters v Peters and Willet (1B61) 3 Sw, & Tr 264 Roe v 

Roe (1869) 3 Beng L R Ap 9 Hook v Hook (1858) 1 Sw 
& Tr 183, Quiche v Qmcke (1861) 2 Sw & Ti 419,5 
LT 690 

(q) Roe v Roe supra, 

(r) Penty v Penty (1822) 7 P D 19 

(s) Saunders v Saunders (1897) P 89, C,A 

(0 Rayment y Rayment & Shiait (1910) P, 271 Jeffreys v 
Jeffreys (1912) 28 T L R 504 
00 Evans v Evans (1859) 28 L J P & M 20 
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event of the petitioner acquiimg evidence as to the person 
with whom his wife committed adultery and who was 
previously unknown, he ought to bring the matter befoie the 
Court ( v ) Where the adultery is admitted by the wife 
with a person whose initials only could be found m a 
hotel register the Court ordered the petitioner to charge 
his wife as having committed adultery with that man and 
named the co-respondent by his initials only, service to 
be by advertisement (w) And where m a husband's 
petition for dissolution of mairiagc he alleges adultery 
with persons known as well as unknown, leave must be 
obtained to dispense with making unknown persons co- 
respondents (x), and allegations against unknown persons 
m the petition may be struck out (y) 

“ ALLEGED ADULTERER IS DEAD ” 

Where the alleged adulterei is dead the petitioner 
should apply to the Court for an order to be excused from 
making him a co-respondent (z), and when the co-res- 
pondent named m the petition dies after the commencement 
of the proceedings the petitioner should apply to have 
his name struck out of the suit (a), but the charge of 
adultery by respondent with the co-respondent (since 
deceased) could be gone into at the trial (b) 


( v ) Muspratt v Muspratt (1861) 31 L J P & M 28 

(w) Nicolas v Nicolas (1899) 80 L T 422 

(#) Penty v Penty , Johnson & Sabmgte (1882) 7 P D 19 
( y ) Hunter v Hunter & Vernon (1858) 28 L J P & M 3 Peacock 
v Peacock (1894) 6 R 656 

(b) Tollemache v Tollemache (1858) 28 L J P &M 2 Slay tor v 
Slaytor & Jackson (1897) P 85 

(a) Sutton v Sutton & Peacock (1863) 32 L J P & 3VL 356 Walpole 

v Walpole & Chamberlain (1901) P 86 

( b ) Wigglesworth v Wigglesworth , Bennett & Smith (1911) 27 

TLR 463 
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WANT OF EVIDENCE AGAINST 
CO-RESPONDENT, 

The mere fact of want of evidence against the alleged 
adulterer, might not m all cases, be a sufficient reason for 
dispensing with a co-respondent ( c ) If, however, the Court 
is satisfied that no evidence can be obtained against the 
co-respondent, it may exercise its discretion and allow 
the petitioner to pioceed without the co-respondent (d), 
and also when the only evidence available against the 
co-respondent is the wife's confession of adultery ( e ) 

Where the address and occupation of the alleged adul- 
terer is known to the petitioner he could not be excused 
from citing him as co-respondent merely on the ground 
that there was no evidence against him except respondent's 
confession (f) 

The lespondent could not be asked to furnish the 
address of the co-respondent ( g ) 

CO-RESPONDENT A FOREIGNER. 

A petitioner is relieved from citing an alleged adul- 
terer as co-respondent on the ground that he is a foreigner 
domiciled and resident out of the jurisdiction of the Court, 
but notice of the proceedings is to be served upon him ( h ). 
The jurisdiction of the Court, however, does not depend 
upon the domicil of the co-respondent, nor is it to be deter- 
mined by the question whether the co-respondent is or is 


(< c) Carryer v Carryer & Watson (1865) 4 S W. & Tr 94, 13 L T 
250 Jones v Jones (1896) P 165 Joseph v Ramamma 
(1922) 45 Mad 982, F B 

*(d) Edwards v Edwards & Wilson (1897) P 316. 

( e ) Muspratt v Muspratt (1861) 31 L J P. & M 28. Jenkins v 
Jenkms (1867) L R 1 P & D. 330 Gill v Gill (1889) 37 
W R 623 Bagot v Baqot (1890) 62 L T 612. 

{/) Carmsh v Garnish (1890) 15 P,D 131. 

( g ) Franklm v Franklin (1921) P 407. 

(h) Boger v Boger (1908) P. 300 ; 99 L T. 881, 

8 
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not a British subject ( %). Even a foreigner can be made a 
co-iespondent (;). 

RULING PRINCE AS CO-RESPONDENT 

A foreign Ruling Prmce is not capable of being a co- 
respondent on proof of his status (k) A certificate from 
the India Office as to the status of a Ruling Prince in 
India will be accepted in evidence (/) 

INTERVENERS. 

Section II of the Indian Divorce Act makes no provi- 
sion for the intervener in a wife's petition for dissolution 
of marriage Section 197 of the Supreme Court of Judica- 
ture (Consolidation) Act, 1925, provides for it* See also 
Rules 17 to 19 of the Matrimonial Causes Rules 1924, and 
Rule 917 of the Bombay High Court Rules (Indian Divorce 
Rules) 1936 

In a suit by a wife for dissolution on the ground of 
the husband's alleged adultery with a named woman, the 
latter has no right to intervene (Z x ) This defect ought to 
be remedied by inserting m the Indian Divorce Act, 1869, 
a provision similar to that m Rule 9 of the Indian (Non- 
Domiciled Parties) Divorce Rules, 1927 But the Court 
may upon the application of the woman with whom the 
husband is alleged to have committed adultery direct that 
that she be made a co-respondent (m), and she may plead 
after issue joined by leave of the Court (*), or even after 
the passing of the decree nisi and before it i$ made 


(0 Rayment v Rayment & Stuart (1910) P 271 
0) Hill v HiU (1923) 47 Bora 657 

( k ) Statham v Statham and the Gaekwar of Baroda (1912) P. 92. 
</) Ibid 

(l j) In the matter of Emd Peychers (1935) 62 Cal 32. 

(m) Ball v Ball (1883) 8 P D 217 Bailey v Bailey (1903) 30 Cal. 

490, note 

(n) Jones v* Williams (1865) 4 Sw. & Tr 19, 34LJ.P & M 102. 
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absolute (0), but the Court has no power, where the hus- 
band is charged with having committed incestuous adul- 
tery, to allow the alleged adulteress to intervene (p), 

HUSBAND’S ANSWER TO WIFE’S PETITION. 
COUNTERCHARGE AGAINST WIFE- 

Where the husband in answer to the wife’s peti- 
tion charges his wife with having committed adultery with 
a specified person, the Court may allow the alleged 
adulterer to intervene although the husband does not 
pray for dissolution of the marriage (q), but the alleged 
adulterer in the husband’s answer to the wife’s petition for 
judicial separation is not permitted to intervene (r) 
Where the husband’s answer contains a claim for cross 
relief (Counterclaim) then m that case the husband is 
bound to make the alleged adulterer a co-respondent as he 
would have done if he had presented a cross petition (jr) 
Where, however, the King’s Proctor intervenes after a 
decree mst obtained by the wife and alleges adultery of 
the wife with a specified person, the Court has no power to 
allow the alleged adulterer to intervene (#). 

By the Matrimonial Clauses Act, 1907, (7 Edw. VII 
Ch 12) section 3, the Court was given the power to allow 
intervention of any person charged with adultery with 
any party to the suit. The provisions of that section 
have been reproduced in section 197 of the Supreme Court 
of Jurisdiction (Consolidation) Act, 1925. So, where 
the person charged by the King’s Proctor with having 

( 0 ) French v French (1914) 30 T L R 584 

( p ) Ramsay v Boyle (1903) 30 Cal 489. 

(q) Wheelet v Wheeler and Rhodes (1889) 14 P D. 154 Kenworthy 

v. Kenworthy , (1919) P 65 at pp 72-74. Rule 22-B of the 
Matrimonial Causes Rules, 1924 

(r) Farrell v Farrell (1896) 76 L.T. 167 

(s) Harr op v Harrop (1899) P 61 Lowe v Lowe (1899) P 204 

Kenworthy v Kenworthy (1919) P 65. 

(0 Grieve v Grieve (1893) P 288, Carew v. Carew (1894) P* 31 
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committed adultery with the petitioner, intervened and 
filed an answer to the King's Proctor's plea, such person, 
as well as the petitioner, may, upon the dismissal of 
the petition, be condemned in the costs of the King's 
Proctor (u) 


REVISION"™ 

The High Court will not interfere m revision with the 
ordei of the District Judge lef using to add a paity as 
co-respondent (u x ) 


Court to be 
satisfied of 
absence of 
collusion 


12. Upon any such petition for the dissolution 
of a marriage, the Court shall satisfy itself, so far 
as it reasonably can, not only as to the facts alleged, 
but also whether or not the petitioner has been in 
any manner accessory to, or conniving at, the 
going through of the said form of marriage, or the 
adultery, or has condoned the same, and shall also 
enquire into any countercharge which may be 
made against the petitioner. 


Cf section 29 of the Matrimonial Causes Act, 1857. 
Section 178 (1) of the Supreme Court of Judicature 
(Consolidation) Act, 1925 


Petitioner has been Accessory to ” — 

Where a husband leaves his wife m a situation likely 
to induce her to adulterous co-habitation he is said to be 
"accessory to ?, ~it (v) , as, where the husband would go to 
places of amusement with respondent and co-respondent, 
allowing the respondent (wife) to dance frequently with 
co-respondent and would leave her m co-respondent's 


C u ) Davtson v Damson (1909) P 358. 

Ox ) Lyall v Lyall (1927) 54 Cal 1038 at p 1040 

(v) Gipps v, Gipps & Hume (1?64) 11 HX Cas 1; 10 L T 735 
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care(w), or where the adultery of the wife is brought about 
by the husband's agent, though without his knowledge (x) 

A husband domiciled in England acquiesced and 
entirely assisted his wife to obtain a dectee of divorce m 
South Dakota and where she remarried knowing that the 
American decree was invalid m England the Court held m 
the husband's suit for dissolution on the ground of the 
wife's adultery, that he was guilty of being an accessory to 
respondent's adultery (y) But where the marriage of 
parties domiciled m England is dissolved by a foreign 
(USA) Court, the decree of which is not valid m 
England, and the woman remarries, both the husband 
and the wife honestly believing in the validity of the 
Amencan decree the husband could not be said to be 
"an accessory to his wife's adultery' and the Comt m 
England may grant him a deciee nisi against the wife (#)* 

CONNIVANCE 

Connivance," is the currupt consent of a party to 
the conduct m the other party whereof he afterwards 
complains It bars the right of divorce because no injury 
was received for what a man has consented to he cannot 
say was an injury In that case the general rule of law 
comes m, that volenti non fit injuria, no injury has been 
done and, therefore, there is nothing to redress 5 " (a). 
“"Connivance" is a thing of the intent resting m the 
mmd It is a corrupt consenting Errors or imprudences 
coming short of this, however fatal m their consequences, 

(w) Barnes v Barnes and Gnmwade (1867) L R IP & D 505, 17 
L T 268 

O) Picken v Picken & Simmonds (1864) 34 L T P 22. Gower v 
Gower (1872) LR.2P & D 428 Bell v Bell (1889) 58 L J 
P 54 

(y) Lankesterv Lankester & Cooper (1925) P 114. 
h) Clayton v Clayton & Sharman (1932) P 45 
(a) Forster v Forster (1790) 1 Hag Con 144 , 161 E R, 504, Lehna 
Mai v Mt Hakim Bibt 25 P R (1919), F B 
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are not connivance, A Court of justice must look quo 
ammo the step is taken But the connivance may be a 
passive permitting of the adultery or other misconduct, 
as well as an active procuring of its commission If the 
mind consents, that is connivance If one should ignorant- 
ly place his wife m circumstances of temptation it would 
be contrary to justice also to hold that the mistake bars 
him of his remedy on her voluntarily yielding to the 
temptation”’ (&) 

The honesty of his (the husband’s) intentions, not the 
wisdom of his conduct, is to be considered ( c ) So, a 
husband who has connived at his wife’s adultery with one 
man, is not entitled to a divorce on the ground of his wife’s 
adultery with another (c?) But this principle should not 
be carried to all lengths, because thus a man would be foi 
ever barred of all hope , though he should repent of his 
wrong and try to win his wife to repentence also (e) In 
order to establish connivance by the husband at his wife’s 
adultery it must be shown that he gave a willing consent 
to it and that he was an accessory before the fact Mere 
negligence, inattention, dullness of apprehension or indif- 
ference will not suffice, there must be an intention on the 
part of the husband that the wife should commit adul- 
tery (f )• 

“ Coarse and even brutal behaviour towards the wife, 
obscene and disgusting language or entire disregard of 
decorum will not alone constitute connivance. Such con- 
duct does not show that the husband acquiesced in the 

( b ) Moorsomv Moorsom (179?) 3 Hag Ecc 87, 162 ER 1090 

Rogers v Rogers (1830) 3 Hag Ecc 57, 162 E.R 1079 

(c) Hoarv Hoar (1801) 3 Hag Ecc 137, 162 ER' 1108 

(d) Stone v Stone (1844) 1 Rob Ecc 99, 163 ER 978 Lovering 

v Lovering (1792) 3 Hag. Ecc 85, 162 E.R, 1089 
{<?) Bid See Hodges v Hodges (1795) 3 Hag Ecc. 118, 162 

ER 1100 

if) Allen v Allen & D’Arcy (1859) Sea & Sm. 84 ; 30 L. J P & M 2 
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wife's misconduct Even cruelty and desertion, though 
tending to induce the wife to disregard her own duty are 
not connivance Facts, to constitute connivance must 
have a direct and necessary tendency to cause adultery to be 
committed or continued” (,< 7 ) No blindness and weakness 
on the part of the husband short of an actual willing 
consent beforehand to the wife's adultery, will constitute 
connivance, so as to bar his right to a dissolution of 
marriage by reason of her misconduct (/?) 

CONDUCT CONDUCING TO ADULTERY. 

Where the husband had left his wife voluntarily on 
account of her drunkenness, that he had not maintained 
her or contributed to her support since so leaving her, 
that he had no reason for believing that his wife had 
committed adultery during the time he had lived with her, 
the Court dismissed his petition on the ground that the 
husband had conduced to the wife's adultery, if any had 
been committed (0 And where the husband separated 
himself from his wife, who upto the time of his doing 
so was a virtuous woman, merely because she had run 
him into debts, he did not write to her, or go to see 
her, or make her an allowance proportionate to his 
income, the husband's petition for dissolution on the 
ground of his wife's adultery during separation was dis- 
missed as the Court held that his conduct towards his wife 
disqualified him from obtaining the relief sought (;) 
But the mere fact that the husband refused marital inter- 
course to the wife by itself is not such wilful neglect or 
misconduct as conduced to the adultery, nor can the fact 


C g ) Sfone v Stone, Supra 

(h) Mams v Marrh & Buike (1862) 2 Sw. & Tr, 530, 164 
ER 1102 

<0 X V X (1899) 22 Mad 328 

if) Holloway v HoUozvay & Campbell (1882) 5 All 71, 
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that the parties went their own way, m the sense that they 
had their own friends and interests, be said to be conduct 
conducing to adultery, even when coupled with the absti- 
nence by the husband trom marital intercourse (&) 

In considering to what extent deseition is to be held to 
be a bar to relief, the Court will have regard to the ques- 
tion whether it has conduced to the misconduct of the other 
spouse (/). And where the husband takes no steps beyond 
mere verbal remonstrance to terminate a course of conduct 
on the part of his wife and the co-respondent, which if it 
did not bung about actual adultery at the time, eventually 
resulted in it, the petitioner was not entitled to relief (m). 
The Court cannot give relief to a petitioner whose miscon- 
duct has conduced to the adultery of the respondent. The 
Court should endeavour to promote virtue and morality 
and to discourage vice and immorality ( n ) A husband is 
expected by the law to pay due attention to the behaviour of 
his wife and to give her the benefit of some superintendence 
where she is placed m dangerous situations (o), and he is 
bound to give her the security and comfort of his humane 
society so far as his position and business will admit (p). 

BURDEN OF PROOF 

To establish connivance, more grave and conclusive 
evidence will be required than to establish condonation 
The burden of proof is on the party setting up the conni- 
vance and the testimony must be strongly inculpatary. 
admitting of no dispute ( q ) “The notoriously debauched 

( k ) Ste Croix v Ste Croix (1917) 44 Cal 1091 
(/) Hodgson & v Hodgson & Turner (1955) P 233, 

(m) Robinson v Robinson & Dearden (1903) P 155 

(n) Ttckner v Tickner (1924) P 118 

(o) Forster v. Forster (1790) 1 Hag Con 144, 161 E R. 504 

Synge v Synge (1900) P. 180. 

( p ) Jeffreys v Jeffreys & Smith (1881) 3 Sw, Sc Tr. 493, 164 

E R. 1366 

(q) Turtonv Turton (1830) 3 Hag Ecc 338, 162 E R 1178 
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character of the paramour, his exclusion from all respect- 
able female society, the introduction of him by the husband 
to his wife, the encouragement of their intimacy, the 
allowing hei to accept a supply of money from him, expos- 
tulations from the family at such intimacy, the reiusal of 
the husband to attend to them and impiopei familiarities 
and liberties m his presence and without his remonstrance 
aie material facts m a plea of connivance” {r) 

“Petitioner has condoned the adultery ” — 

Condonation See notes to section 14 

“ Court shall inquire into any countercharge ” — 

See notes to section 15 
DUTY OF THE COURT— 

Undei the provisions of this section a duty is cast 
upon the Court m the investigation of suits for divorce 
that upon any petition for a dissolution of marriage being 
piesented, the Court shall satisfy itself, so far as it reason- 
ably can, not only as to the facts alleged, but also whether 
or not petitioner has been in any manner accessary to or 
conniving at the adultery, or has condoned the same (r t ). 

13. In case the Court, on the evidence in rela- 
tion to any such petition, is satisfied that the 
petitioner’s case has not been proved, or is not 
satisfied that the alleged adultery has been com- 
mitted, 

or finds that the petitioner has, during the 
marriage, been accessory to, or conniving at, the 

(r) Moorsom v* Mo or so m (1792) 3 Hag. Eca 87, 162 E R 1090 
\r t ) Forshawv ForshOw (1909) 31 All 511 at p 513, SB Allah 
Rakha v Mt Barkal Bibi (1931) 12 Lah. 22 Lehna Malv 
Mt Hakim B%h% 25 P,R (1919), F*B X V X (1899) 22 Mad 
328 at p 331 


Dismissal of 
petition 
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going through of the said form of marriage, or the 
adultery of the other party to the marriage, or has 
condoned the adultery complained of, 

or that the petition is presented or prosecuted 
in collusion with either of the respondents, 

then and in any of the said cases the Court shall 
dismiss the petition. 

When a petition is dismissed by a District Court 
under this section, the petitioner may, nevertheless, 
present a similar petition to the High Court. 

Cf section 30 of the Matrimonial Causes Act, 1857 
Section 178 (2) of the Supreme Court of Judicatuie (Con- 
solidation) Act, 1925 

This section, with the exception of the last paragraph, 
is superfluous Its provisions are a repetition of the pio- 
visions of section 12 and section 14 

For ‘ Collusion * see notes to section 14% 

For * Connivance ’ see notes to section 12 

For evidence of adultery see notes to section 10 

“ When petition is dismissed by the District Court 
petitioner may present a fresh petition to the High Court ** 

A fresh petition should be based on the same allega- 
tions ( s ) 


The right to institute fresh proceedings on the same 
grounds is restricted to a suit for dissolution only and 
does not extend to suits for nullity, for judicial separation, 
or for restitution of conjugal rights 


$>owero£ 14, In case Court is satisfied on the evi- 

»ou»cI°<iecree dence that the case of the petitioner has been 

fot dissolu 

turn proved. 


(s) Beanlands v, Beanlands 45 I\R (1871), 
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and does not find that the petitioner has been 
in any manner accessory to, or conniving at, the 
going through of the said form of marriage, or the 
adultery of the other party to the marriage, or has 
condoned the adultery complained of, 

or that the petition is presented or prosecuted 
in collusion with either of the respondents, 

the Court shall pronounce a decree declaring 
such marriage to be dissolved in the manner and 
subject to all the provisions and limitations m 
sections sixteen and seventeen made and declared: 

Provided that the Court shall not be bound to 
pronounce such decrees if it finds that the peti- 
tioner has, during the marriage, been guilty of 
adultery, 

or if the petitioner has, in the opinion of the 
Court, been guilty of unreasonable delay in present* 

Ing or prosecuting such petition, 

or of cruelty towards the other party to the 
marriage, 

or of having deserted or wilfully separated 
himself or herself from the other party before the 
adultery complained of, and without reasonable 
excuse, 

or of such wilful neglect or misconduct of or 
towards the other party as had conduced to the 
adultery* 

No adultery shall be deemed to have been con- condonation* 
cloned within the meaning of this Act unless where 
conjugal cohabitation bas been resumed or conti- 
nued* 
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Cf section 31 of the Matrimonial Causes Act, 1857. 
Section 178 of the Supreme Com t of Judicatuie (Con- 
solidation) Act, 1925 

“Petitioner’s case to be proved ” — 

The Court has no power to pronounce a decree of 
dissolution merely on the admissions of the parties and 
without recording any evidence ( t ) 

“Petitioner has been accessory to ” — 

See notes to section 12 

“ Or conniving at the adultery ” — 

See notes to section 12 
“ Or has condoned the adultery ” — 

CONDONATION 

It means a blotting out of an offence imputed to the- 
respondent, so as to restore the offending party to the same 
position he or she occupied before the offence was com- 
mitted. There can be no condonation which is not 
followed by conjugal cohabitation (u) It means the 
complete forgiveness and blotting out of a conjugal offence 
followed by cohabitation, the whole being done with full 
knowledge of all the circumstances of the particular 
offence forgiven The forgiveness which is to take away 
the husband's right to a divorce must not fall short of re- 
conciliation (v). 

It is a question of fact and not of law (w) So, there 
is no condonation if the offence is condoned without the 

(t) Bai Kanku v Shiva Toya (1893) 17 Bom 624 

( u ) Keats v Keats & Montezuma (1859) 1 Sw & Tr 334 , 164 E R. 

754 Bernstein v Bernstein (1893) P 292 Cramp v< Cramp & 
Pi ee man (1920) P 158 Crockery Corcker (1921) P 25 
lurnbull v Turnbull & Coats (1925) 41 TL R 507 

(v) Ste Croix v Ste Croix (1917) 44 Cal 1091 Cf the provision 

of section 14, last paragraph “No adultery shall be deemed 
to have been condoned, aimless where conjugal cohabita- 
tion has been resumed or continued ” 

(w) Peacock v Peacock (1858) 1 Sw & Tr 183, 164 E R 684 
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full knowledge of the acts of adultery (x) nor, where 
condonation is alleged to have been brought about by 
fraudulent representation (y) But in such a case it must 
be clearly proved that the petitioner was induced to resume 
cohabitation by his belief that the respondent was inno- 
cent (2) 

Where the husband and wife have separate beds and 
there is no sexual intercourse, condonation is not always 
to be inferred from their living m the same house to- 
gether (a) “It is not necessary that a husband should 
instantly close his doors upon an offending, and it may 
be, repentent wife, 1 ecollectmg her former innocence he 
may indulge, at least, m some feelings of pity for her 
degraded situation and until a fit letirement is piovided 
allow her the pi otection of his roof, but not the solace of 
his bed ” Yet condonation may possibly be mfened, 
more particulaily against the husband if within a reason- 
able time the parties do not entnely separate (6) 

The condonation of adultery with one person does 
not bar a suit for adultery with another and a decree for 
dissolution can be pronounced on the ground of the un- 
condoned adultery (c), but both the adulterers are to be 
made co-respondents If the husband institutes proceed- 
ings against the wife with both adulterers a decree msi 
will be granted against both the co-respondents, but costs 
will not be awarded against the one whose adultery was 
condoned (d) 

(x) Elks v Elks & Smith (1865) 4 Sw & Tr 154, 164 E R 1475 

Ly) Sneyd v Sneyd & Burgess (1926) P 27 

iz) Ibid Roberts v Roberts & Temple (1917) 117 LT 157 

\a) Dance v Dance (1799) 1 Hag Ecc 794, n , 162 E R 757 

\b) Timmtngs v Ttmmmgs (1792) 3 Hag Ecc 76, 162 ER 1086 

See Hall v Hall & Kay ( 1891) 64 L T 837 , 60 L J P 73, C A 
(c) Alexandre v Alexandre (1870) L R, 2 P & D 164 
id) Youdv Youd (1900) 28 Cal 221 
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REVIVAL 

Condonation is a conditional forgiveness which does 
not take away the right of complain m case of a continua- 
tion of adultery which operates as a reviver of former 
acts (e ) , it is a conditional reinstatement of the offending 
spouse (/) If a wife forgives earlier adultery upon con- 
dition and assurance of future amendment, on the husband 
again committing adultery, that previous injury revives (g) 
for, the effect of condonation is taken oft by repetition 
of misconduct, and this may be so even though the mis- 
conduct would not support an original chaige (h) , and 
one matrimonial offence committed after condonation is 
sufficient to revive all the matrimonial offences committed 
before it (0 Where a wife after legal cruelty consents 
to a reconciliation and to matrimonial cohabitation, former 
injuries would revive by subsequent misconduct of a 
shghtei nature than would constitute the original offence 
(;) So, cruelty may be revived by a lesser degree 
of cruelty than is necessaiy to found a suit m the first 
instance and condoned adultery may be revived by attempts 
to have adulterous intercourse with other persons ( k ). 
And when the husband having received reasonably probable 


(e) Ferrers (Lady) v Ferrers (Lord) (1791) 1 Hag Con 130, 161 

ER 500 Moreno v. Moreno (1920) 47 Cal 1068 

(f) Premchand Hira v Bai Galal ( 1927) 51 Bom 1026, 29 Bom 

LR 1336 

(a) Blackmore v Blackmore (1929) 7 Rang 313 Durant v Durant 
(1825) 1 Hag Ecc 733, 162 ER 734 
(h) D* Aguilar v D’ Aguilar (1794) 1 Hag Ecc 773, 162 ER 748 
Palmer v Palmer (1860) 2 Sw & Tr 61, 164 ER 914 
Cooke v Cooke (1863) 8 IT 644, 164 E R 1221 Thompson 
v Thompson (1912) 39 Cal 395 

60 Stuart v Stuart (1926) 53 Cal 436, Blandford v Blandfoid 
(1883) 8 P D 19 , 48 L T 238 

0) Westmeath v Westmeath (1827) 2 Hag Ecc Sup 61 , 162 E R 
1012 See (1829) 2 Hag Ecc Sup 134 ^ t „ _ 

(k) Snowy Snow (1842) 6 Jur 285 See Collins v Collins (1884) 
9App Cas 205 Thomson v. Thomson (1911) 39 Cal. 395v 
Kmgy King (1924) 47 All 50, 
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information of his wife's adultery, has, by continuing 
cohabitation condoned the offence, subsequent misconduct 
of the wife (improprieties of conduct) tending to, though 
falling short of adultery would revive the condoned 
adultery (/), or even improper overtures to and attempts 
to take liberties with a woman would revive a condoned 
adultery (m) , and fresh acts of cruelty will revive acts of 
cruelty and also of adultery ( n ) 

Cruelty fully condoned is not revived by subsequent 
desertion In order to revive condoned cruelty the acts must 
be ejusdem generis (o). It may be revived by subsequent 
adultery as to form, coupled with that adultery, a ground 
for a decree of dissolution ( p ) 

Condoned desertion is revived by subsequent adultery 
(g), and desertion for not complying with a decree for 
restitution of conjugal rights may, after condonation, be 
revived by adultery (r) 

Desertion for two years without reasonable excuse 
revives condoned adultery (s) whether the petitioner be 
husband or wife (t) 

CONDONATION BY DEED. 

A husband had been guilty of cruelty and the wife 
had stipulated m a deed of separation not to take any pro- 
ceedings against him in respect of that cruelty. He subse- 
quently committed adultery but that act did not revive the 

(/) Pereira v Pereira & Bonjour (1882) 5 Mad 118 FB 

(m) Ridgway v Ridgway (1881) 29 W R (Eng ) 612 

(n) Worsley v Worsley (1730) 2 Lee 572, 161 E R 444 
Co) Hart v Hart (1855) 2 Ecc & Ad 193, 164 E R 383 
Ip) Palmer v Palmer (I860) 2 Sw & Tr 61 , 164 E R 914 

(q) Blandford v Bland ford (1883) 8 P D 19, 48 L T. 238 

(r) Paine v Paine (1903) P 263 Price v Price & Brown (1911) 

P 201 

(s) Houghton v Houghton (1903) P. 150. 

(O Copsey v Copsey (1905) P 94 
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■wife's right to complain of cruelty (u)> The execution of 
such a deed is not against public policy nor did it constitute 
any bargain between the parties to prevent the course ot 
justice by withholding material facts from the Court ( v) 

A deed of separation executed prior to the suit of the 
wife against the husband, contained, inter aha , a clause 
to the effect — 

“No proceedings shall be taken by or on behalf of 
the husband or the wife against the other of them 
in respect of any misconduct or alleged misconduct 
pievious to the date of these presents and any 
offence which may have been committed or permitted 
by either of them against the other, is hereby 
condoned ” 

It was held that the wife could not rely upon the 
husband's acts of cruelty alleged prior to the said deed 
of separation, though coupled with allegations of adulteiy 
committed by him subsequently to the deed (w) Rut 
where a petition for judicial separation on the ground of 
adultery had been dioppedand a deed entered into, the 
wife was gi anted a dissolution of marriage on the 
husband's fresh act of adultery with the same woman (x) 
Where a husband and wife had separated under a separa- 
tion deed which provided that the wife should not take 
proceedings of any sort against the husband m respect of 
anything done upto that date, and the husband was subse- 
quently guilty of two acts of cruelty towards his wife, the 
Court held that she was not precluded by the deed from 
suing for a judicial separation (y) 

(u) Gandy v Gandy (1882) 7 P D 168 Rose v Rose (1883) 8 

P D 98 

(v) L v L (1931) P 63 

(w) Monk v Monk (1932) 60 Cal 318 
(#) Bmney v Bmney (1893) 69 L T, 498 

(y) Kunski v Kunskt (1907) 23 TL.R 615 Norman v. Norman 
(1908) P 6 
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CONDONATION BY WIFE. 

Condonation is not held so strictly against a wife as 
against a husband Conjugal cohabitation after an act of 
adultery avowed by the husband may be condonation, but 
it is not a legal consequence that the "wife pardons all othei 
acts (#) The effect of co-habitation is less stringent on 
the wife and condonation by implication is not held a stnct 
bar against her, for it is not improper she should foi a 
time show a patient forbearance and entertain hopes of hex 
husband's reform (a) , it being meritorious m a wife to 
continue cohabitation as long as there is a possible chance 
of reclaiming her husband (b) 


PLEADINGS 


Condonation proved at the healing will be noticed by 
the Court although it has not been pleaded (c), but unless 
such condonation was establised by the clearest and most 
conclusive evidence, the Court would not be justified to act 
upon it, for if it had been expressly pleaded the other 
party might have produced further evidence to explain and 
disprove the defence (d) Where condonation is not 
pleaded the Court would take upon itself the responsibi- 
lity of deciding whether it existed. It is a question foi the 
judge and not the jury, if the issue is not raised on the 
pleadings (e) 

COLLUSION. 

‘ Collusion' is an impiopei act done or an impropei 
refiammg from doing any act, for a dishonest purpose, m 
matrimonial cases (/) It is held to exist where the 


{a 

(b) 

$ 


D f Aguilar v & Aguilar (1791) 1 Hag Ecc 773, 162 E R 748 

Beeby v Beeby (1799) 1 Hag Ecc 789, 162 E R 755 

Angle v Angle (1848) 1 Rob Ecc. 634, 163 ER 1161 

Curtis v Curtis (1859) 4 Sw & Tr. 231 

Snow -v Snow (1842) 6 Jr. 285 

Moosbrugger v Moosbrugger (1913) 109 L.T 192. 

Scott v. Scott (1913) P 52 

9 
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institution of the proceedings for dissolution of marriage is 
procured and its conduct provided for by agreement or 
bargain between the spouses or their agents although it does 
not appear that any specific fact has been falsely dealt 
with or withheld (g) The collusion must have been bet- 
ween plaintiff and defendant in the suit Collusion bet- 
ween either of them and a third party is insufficient (h) 
An agreement between the husband and the wife, parties 
to a divorce suit, subsequent to its institution, that they had 
agreed that the marriage should be dissolved, each party 
to be at liberty to marry again and each party to bear his 
or her own costs of the suit would amount to collusion (0, 
but there is no collusion wheie both parties are desirous of 
a divorce after the commission of the offence (/). 

The petitioner is, however, not precluded from insti- 
tuting proceedings m good faith when the effects of 
collusion at a previous stage are spent and when he makes 
a full and frank disclosuie of all material facts (k) The 
payment to the petitioner by the respondent or his agent 
of arrears of maintenance allowance provided for m a 
deed of separation in consideration of the wife instituting 
divorce proceedings against the husband is no evidence of 
collusion ( l ), but where petitioner pays a sum of money 
to the respondent to offer no opposition to the suit it is 
collusion (m), and also, if he promises to pay the costs of 
both the respondent and the co-respondent (n). The 

(g) Ste* Croix v Ste Croiv (1917) 44 Cal 1091 Gethm v Ge thin 

(1861) 31LJP 43 Churchward v Churchward & Holliday 
(1895) P 7 

(h) Meddowcroft v Huguemn (1844) 4 Moo P C C 386 , 13 E R 

352 P C 

(i) Christian v Christian (1885) 11 Cal 651 

0) Crewe v Crewe (1800) 3 Hag Ecc 123, 162 ER 1102, 

(k) Watkm v Watkm & Malcolm (1919) 122 L T 225 

(l) Malley v Malley (1909) 25 T LR 662 

(m) Linton v Gudenan (1929) 56 Cal 530 Barnes v Barnes & 

Gnmwade (1867) L R IP & D. 505 

( n ) Bdcon v Bacon & Ashby (1877) 25 W R 560, 



$ 14 DISSOLUTION OF MARRIAGE 

suppression of material facts which might be pleaded m a 
cross-petition by the respondent would amount to collusion 
even though the suppressed facts might not have been 
sufficient to establish the cross-petition (o) The attend- 
ance of one of the parties m Court to aid m the identifi- 
cation is per se no evidence of collusion (p). An agree- 
ment between husband and wife to furnish the petitioner 
with the evidence of adultery to enable him (or her) to 
institute divorced proceedings amounts to collusion (q)> 
but a mere request by the petitioner to the respondent for 
pioduction of evidence, does not amount to collusion (r) 

KING’S PROCTOR TO GIVE PARTICULARS 

Wheic the King’s Proctor mteivenes and pleads 
collusion between the parties, he has to furnish the pat ties 
with the particulars 1 egarding the character of the collusion 
intended to be charged (s). 

RESPONSIBILITY OF LEGAL ADVISERS 

Legal advisers must avoid transactions between parties 
or between themselves as legal advisers during the pendency 
of divorce proceedings which taints the transaction with 
suspicion of collusion ( t ). But where the solicitors of the 
parties conduct the suit m such a way as to give rise to a 
reasonable suspicion of collusion and the parties themselves 
are not implicated the petitioner is entitled to relief ( u ) 


(o) Hunt v Hunt & Wright (1877) 39 L T 45 Butler v Butler & 

Burnham (1B90) 15 P D 66 Rogers v Rogers (1894) P 161. 
Linton v Gudenan (1929) 56 Cal 530 

(p) Harris v Harris & Lambert (1862) 4 Sw & Tr 232, 164 E.R 

1505 

( q ) Todd v Todd (1866) 1 R&D 121 

(r) I aidler v Laidler (1920) 123 L T 208 

(s) Jessop v Jessop (1861) 2 Sw 6* Tr 301 , 164 E R 1011, 

(t) Carmichael v Carmichael (1925) 42 T.L.R. 133 
(«) Cox v Cox (1861) 2 Sw & Tr 306; 164 E,R 1013 
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UNREASONABLE DELAY 

Umeasonable delay m taking proceedings may be a 
bai to the success of a petition If there has been undue 
delay, some reason must be advanced, and the Court will 
have regard to all the circumstances, and say if the delay 
has been unreasonable. 

Lack of means wherewith to pay for proceedings has 
always been accepted as an excuse for delay, but m view 
of the facilities now given to poor persons this reason is 
now not so widely available as m the past Unreasonable 
and unexplained delay between a petitioner’s knowledge of 
the adultery committed by the respondent and the filing of 
his petition for dissolution of his marriage may induce the 
Court to dismiss the petition as indicating acquiescence m 
the injury complained of (z;) But any presumption arising 
from apparent delay may always be removed by an expla- 
nation of circumstances (w) Where a petitioner neglected 
for fourteen years to take any steps to obtain a separation 
from his wife whom he knew to be living m adulteiy, the 
Court refused to allow the petition to be amended by the 
addition of a co-respondent (%) But the hope or expecta- 
tion operating in the mind of a husband that he may be 
released from the matrimonial tie by the death of his wife, 
who after committing adultery had become insane, was 
accepted as a valid excuse and explanation of what would 
otherwise be “unreasonable delay” m taking proceedings 
for the dissolution of marriage (y). 

It is legal and meritorious to be patient as long as 
possible Forbearance does not weaken the wife’s right 


(v) King v King (1930) 57 Cal 215 

(w) Williams v Williams (1873) 3 Cal 688 Best v Best (Lady'S 

(1814) 2 Phil 161, 161 E R 1107. 

(x) Roe v Roe (1869) 3 Ben L R Ap. 9 

(y) Johnson v Johnson (1901) P 193 
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to relief Mere time is no bar in the case of a woman (#), 
and failure to take action m respect of a separate matrimo- 
nial offence is not delay, if the latter is proved and is one 
which entitles the petitioner to the relief claimed (a) 

‘Unreasonable delay’ is the delay from which it would 
appear that petitioner is insensible to the injury of which 
he complains (b) , it means culpable delay, something m 
the nature of connivance or acquiescence (c) 

Where the adultery of the wife commenced almost 
simultaneously with the marriage which took place m 1860, 
but until 1869 there was no means of obtaining relief and 
the petitioner believed that aftei seven yeais he could 
contract a second marriage, the Comt held that the delay 
was not unreasonable (d ) , and the court will not dismiss 
a petition where a sufficient explanation of the delay is 
given (e), but where the tual Court m the exercise of its 
discretion has refused to grant a divorce on the giound of 
unreasonable delay, the Court of Appeal will not inter fete 
unless the trial Court has decided the case on some wrong 
principle of law (/). 

A delay of two years m presenting a petition with the 
full knowledge of the facts of the case would be considered 
unreasonable and the petition would be dismissed unless 
sufficient reason for the delay is given ( g ) Lapse of time 
though not an absolute bar, yet taken in connection with 
other circumstances and wheie the petition is not filed 


Or) Popkip, v Popkm (1794) X Hag Ecc 765, n , 162 E R. 745, 

(a) Rutter v Rutter (1920) 123 L T 588 

(b) Pellew v Pellew & Berkeley (1859) 1 Sw 6’ Tr 553, 164 E.E 

856 

(c) Rickard v Rickard & Bond (1921) 37 T L„R 511, C A 

(d) Devasagayam v Naiyagam (1874) 7 Mad H*C R 284, 

(e) Wilson v Wilson (1872) L R 2 P & D 435 

(/) Pears v Pears (1912) 107 L T 505; 56 Sol Jour 720, C A 
Hughes v, Hughes & Williams (1915) 32 T.L,R 62, C A 
(g) Nicholson v Nicholson (1873) L R 3 P & D 53, 29 L T 108 
Dixon v Dixon (1892) 67 L.T 394. 
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bona fide foi the wife’s protection, but foi some collateral 
purpose, the petition would be dismissed ( h ). 

Wheie a delay of some yeais occuis m bunging a suit 
for nullity on the ground of malfoimation, the Corn twill 
require an explanation of such delay (*), and the evidence 
to support such a suit should be of the cleaiest and 
most satis factoiy kind (;). 

Delay is no bar to a suit for nullity of mamage by 
ieasou of mmonty and want of consent of the father (k) 

The reasons foi the delay arc to be set out in the 
petition to satisfy, the Couit (l) 

Where a husband commences a suit against his wile 
for divorce on the ground of adultery, but abandons it toi 
want of funds to carry it on, he is not debarred f rom seek- 
ing relief at a subsequent penod ( m ) A lapse of eight 
yeais from the discovery of the wife’s adulteiy was 
sufficiently accounted for by the husband’s inability to bear 
the expenses of the divorce suit («), and a delay of nine 
years for want of means on the part of the husband was 
excused by the Court (o), but where the petitionei asks 
the Court to exercise its discretion in his favour tot 


(ft) Mathews v Mathews (1860) 3 Sw & Tr. 161; 164 ER 1235. 
Besantv Wood (1819) 12 Ch D 655 Boulting v Boulting 
(1864) 3 Sw A Tr 329 , 164 E R 13 '2 
(.) E v T (Falsely called E) (1863) 3 Sw A Tr. 312, 164 ER, 
1295 G v M (1885; 10 App Cas 171 B -N v.B-N. (1854) 
1 Ecc S- Ad 248 , 164 E R 144, P C 
<;) Castleden v Castleden (1861) 9 H L Cas 186. 

(ft) Dmns v Donovan (otherwise Dutns ) (1830) 3 Hag Ecc. 301; 
162 ER 1165 

(l) ~,Best v. Best (Lady) (1814) 2 Phil 161, 161 E.R 1107. 

(w) Co ode v Coode (1838) 1 Curt 755, 163 ER 262 Ratcliff v 
Ratcliff & Anderson (1859) 1 Sw. & Tr. 467, 164 ER 816 
Mason v Mason (1883) 8 P D. 21 

(m) Re Brooks' Divorce Bill (1847) 1 H.LCas 159; 9 E.R. 714, 

HL Re Lardner’s Divorce (1839) 6 Cl. & Fin, 569, 7ER 
812, HL. 

<o) Fawkes v Faulkes & Stamton (1891) 64 L T 834 
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unreasonable delay on the ground of poverty and where the 
poverty is not proved, the petition is dismissed (p) 

A delay of twenty years on the part of the wife was 
excused on the grounds that the wiie had no means and 
the husband (respondent) had led a wandering life without 
any 1 egular employment (q) 

Unreasonable delay on the part of the husband may be 
excused on the ground of his inability to take action m 
consequence of his affliction on the wife's elopement (r), 
or on the ground of ignorance of law supported by counsel's 
opinion (s), 01 delay m the hope of the wife’s return (t) 
But unreasonable delay on the ground of religious sent pies 
will not be excused ( u ) 

“ Petitioner guilty of adultery ” 

Cf section 31 ol the Matrimonial Causes Act, 1857 
Section 178 of the Supreme Couit of Judicature 
(Consolidation) Act, 1925 


THE DOCTRINE OF RECRIMINATION 

It is incompetent for one of the parties to a marriage 
to come into Court and complain of the other’s violation 
of matnmomal duties if (herself or) himself is guilty 
likewise When the respondent sets up such violation, m 
answer to the plaintiff’s suit, it is called, ‘‘Recrimination M 

“The doctrine,” obscives Loid Stowell, ‘ has its 
foundation in reason and propriety It would be 


(p) Short v Short & Bolwell (1874) LR 3P & I) 193 

(q) Harrison v Harrison (1864) 3 Sw & Tr 362, 164 b R 1315 

Edwards v Edwards 6 Doncaster (1900) 17 T L R 38 

(r) Re Heaviside's Divorce Bill (1845) 12 Cl & Pin 333, 8 h R 

143, H L. 

( s ) Tollemache v Tollemache (1859) 1 Sw & Tr 557; 164 ER 858 

M v* M (otherwise H ) (1906) 22 T L R 719 
0) Mason v Mason (1838) 3 P D 2l 

(u) Coppmgerv Coppmqer 6r Lutwyche (1918) 34 T LR 588, 
C.A 
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hard if a man could complain of the breach of a 
contract which he has violated, if he could com- 
plain of an injury, when he is open to a charge of 
the same nature It is not unfit if he who is the 
guardian of the purity of his house has converted 
it into a brothel, that he should not be allowed to 
complain of the pollution which he himself has 
introduced, if he, who has first violated his mar- 
riage vow, should be barred of his sources of 
mutual fotgiveness m the humiliation of mutual 
guilt'’ (.v) 

According to this doc tune if both the husband and 
wife have committed adultery and have sepaiated, neither 
of the parties can maintain against the other a suit foi the 
restitution ot conjugal rights (w) 

Wherevei petitioner and respondent aie both guilty 
of adultery the suit is barred (x) even if thcie had been a 
single act of adultery on the pai t of the petitioner, what- 
evei may be the extent of the guilt on the othei side (y) 
So, a wife guilty of adultciy cannot be a petitioner in the 
Di voice Couit on the gtound ol any matnmomal offence of 
the husband (#) 

Cruelty cannot be pleaded in bar to a charge of adul- 
tery (a) nor could indifference, lll-behavioui or cruelty of 
the husband be pleaded by the wife m bar to his suit for 
divorce on thegiound of her adultery, foi , his indifference or 

(v) Beeby v Beeby (1799) 1 Hag Ecc 789, 162 E R 755. 

(w) Hope v Hope (1858) 1 Sw 8c Tr 94, 164 E R» 644 Brooking 

Phillips v Brooking Phillips (1913; P 80 

(x) Proctor v Proctor (1819) 2 Hag Con 292, 161 E R 747. 

Brisco v Brisco (1824) 2 Eng Ec 294. 

( y ) Astley v Astley (1828) 1 Hag Ec 714, 162 E R 728. 

(s) Drummond v Drummond (1861) 2 Sw <&Tr 269, 164 E.R 998. 

Otway v Otway (1888) 13 P D. 141 
(a) Hams v Hams (1829) 2 Hag Ec 376; 162 ER. 894 

Dillon v Dillon (1842) 3 Curt 86 , 163 E R 663 
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ill-behaviour or cruelty will not justify her misconduct (&X 
nor is a divorce by reason of adultery committed by the 
wife barred by the husband’s pievious wilful desertion (c) 

As far as public morals and interest of society aie 
concerned, it would be better to act upon the principle that 
a party guilty of the breach of the marriage vow should 
not have the assistance of the Couit to enforce an> marital 
right (d) It is well settled that where adultery is pleaded 
by way of recrimination merely, it is not necessary to prove 
such strong facts as would be requisite to convict on a direct 
pioceedmg for divorce The reason assigned is that the 
party who enters the Court with a criminal imputation on 
the other, must himself come with clean hands (e) 


DUTY OF COUNSEL AND SOLICITOR 


Where the petitioner has committed adultery prior to 
the institution of the suit it is the duty of his counsel and 
solicitor to disclose the fact to the Court it they are aware 
of it (f), and when the solicitor discovers between the time 
of the decree msi and the decree absolute that the petitioner 
has committed adultery but has not disclosed the fact to the 
Court, he would only fulfil his duty if he communicated 
the facts to the King’s Pioctor (g) It is also highly 
desirable that solicitors should inquire of their clients 
whether they themselves have been guilty of adultery (A). 

It is apparent that m the divorce jurisdiction Solicitors 
have a duty of disclosure of facts often adverse to their 


(b) Moorsom v Moorsom (1792) 3 Mag, Ec 87 , 162 ER 1090 
(r) Morgan v Morgan (1841) 2 Curt Ec 679 at p 686, 161 
ER 548 


(d) Hope v Hope, supia ^ „ 

(V) borste ; v horsier (1790) 1 Hag Con 144, 161 ER, 504 
(/) Abraham v Abraham & Harding (1919) 120 LT 672, 63 SoL 
Jour 411 

(g) Cawthra v Cawihra an unreported case mentioned in (1933) 

176 L.T Jour 174 

(h) Moyse v Moyse 6 Crick (1929) 73 SoL Jour 192 
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clients' interest which seems to go far beyond their re- 
sponsibilities m any other jurisdiction^ z ) 

DISCRETION OF THE COURT TO GRANT DECREE 

In a proper case the Court may grant divorce to a wife 
on the ground of cruelty and adultery of the husband although 
the wife herself is guilty of adultery But it is essential m 
matrimonial cases that if a petitioner wishes the Court to 
exercise its discretion in his or her favour, he or she should 
make a frank disclosure of all the circumstances of the 
caseCO In such cases it is the duty of the Court to considu 
the whole of the circumstances, bearing m mind the interest 
of public morality, the position and interest of the parties 
themselves, of the children of the marriage, of the futuic 
of the children and of the guilty paity (;) But wheie the 
adultery of the petitioner has conduced to that oi the 
respondent the Court will refuse to grant the decree (k) 

The suppression of his or her own guilt by a petitioner, 
if deliberate, makes the Court reluctant to exeicise its 
discretion in favour of the petitionci (l) 

“Theie is no specific limitation to the discretion of 
the Court," says Sir Francis Jeune, “and the 
category of cases foi the exercise of such disci e- 
tion is not a fixed one, and the class ol cases 
for its exercise may be extended from time to 
time If the petitioner's guilt has in any serious 
degree contributed to the misconduct of the 
respondent, the disci etion of the Court will not 


(M (1933) 176 LT Jout 174 

(0 Stuart v Stuart & Holden (1930) P, 77, at p 79 Apted v 
Apted cV Bliss (1930) P 246 Smith v Smith (1932) 59 Ca! 
945 Carroll v Carroll (1934) 13 Pat 129 
0) Smith v Smith , supra Swatne v Swame (1932) 10 Rang 299 
(k) Apted v Apted & Bliss (1930) P 246 at p 25L 
(/) Mam y Main (1909) 101 LT 815, Hampson v H amps on 
(1914) P 104 at p 109 
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be exercised in favour of the petitioner And the 
respondent cannot evade the consequences of the 
misconduct by alleging that the petitioner has 
been guilty of misconduct for which the respon- 
dent has been responsible m any serious degiee 
If a wife leaves her husband because she has 
transferred her affections to anothei man, and 
the husband assumes this to be so, she is m a 
serious degree lesponsible for the husband’s 
misconduct’ 5 (m) 

It is not enough to urge that the petitioner’s misconduct 
lias been natural or excusable, but the Court must find, as 
a fact, that it is the conduct of the lespondent which has 
caused the petitioner’s lapse (n) 

If a lespondent wife is guilty of adulteiy and the 
petitioning husband is found guilty of cruelty, the Com t has 
the powei to give the petitioner a decree, provided his 
ciuelty did not m any way lead to his wife’s adultery (<?) 

The Courts in India m exeicismg the discretion given 
by section 14 of the Act m granting or refusing a decree of 
dissolution of marriage will adopt as a guide the principles 
laid down m the English decisions with regard to the cones- 
ponding section of the English Statute, The discretion to 
be exercised must be a regulated discretion The Court 
cannot grant or withhold a divorce upon the mere footing 
of the petitioner’s adultery being more or less frequent or 
under the circumstances of each case more or less pardonable 
or capable of excuse There must be special features; 
attending the commission of such adultery, placing it m some 
categoiy capable of distinct statement and recognition, 


im) Constanhmdi v Constantimdi (1903) P. 24o 
<») Wyke v Wyke (1901) P 149 Carroll v Carroll (1934) 13 Pat 
129 

io) Pryor v Pryor (1900) P 57 
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so that the discretion may be fitly exercised in favour 
of a petitioner (p) Though the Court is more lenient 
now than it was formerly, still it is the rule that the 
petitioner should come to the Court with clean hands and 
could not commit adultery with impunity (q), and the 
Court will exercise the discretion not readily but with 
stringency. The Court will consider the advisability of 
granting or withholding the decree and whether the grant- 
ing of the decree might give the petitioner an opportunity 
of marrying the woman with whom he misconducted 
himself, or to lead a respectable life ( r ) The exercise of 
this disci eti on is based on the requirements of public 
morality and will not be enfeebled by an unduly sensitive 
regard to the hardship of particular cases (s), and this 
discretion may under certain circumstances be exercised 
in spite of the fact that theie had been an intervention by 
the King's Proctor and that the finding of the Court has 
been adverse to the petitionei ( t ) The conduct of the 
petitioner is the right criterion upon which to decide 
whether the Court should exercise the discretion in his 
(or her) favour (u) 

In the exercise of this discretion the Courts do not 
treat the sexes on an equal footing That which would 
not be excusable m a man may be excusable m a woman 
and when her adultery has resulted from her husband's 
treatment she may retain a deciee obtained on the ground 
of his misconduct even though she has concealed her own 

( p ) John G v Mary Anne G (1871) 8 Bom H C R O C J 48 

Rufas v Rufas (1900) 2 Bom L R 690 

( q ) Dean v Dean & Hargreaves (1921) 37 T L R 798 

(r) Wilson v Wtlson (1920) P 20 Babb v Babb & Ross (1920) 

123 L T, 93 Wilkinson v Wilkinson & Seymour (1921) 126 

LT 29, n Brooke v Brooke (19J2) P 205 
CO Hmes v Hines & Burdett (1918) P 364 

{t) Pretty v Pretty (1911) P 83 Evans v Evans & Elford 

(1906) P 125 Plampson v Hampson (1914) P 104 
( u ) Munzei v Munser & Swam (1912) 107 L T 203 
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fault from the Court and has committed perjury m denying 
it, provided that, the Court is of opinion on the facts that 
leniency towards the erring petitioner may result m hei 
moral reinstatement (v) Circumstances, must, however, 
he proved which mitigate petitioner's offence and enable 
the Court to grant relief without offending the established 
view of the interest of public moiality (w) 

When a wife who was deserted for four years by hex 
husband and who was forced by necessity and circum- 
stances created by her husband to become unchaste, she was 
granted a divorce by the Court m the exercise of its 
•discretion (%) , and where the conduct of the husband 
drove the wife to lead the life of a piostitute to maintain 
herself and her child, where she had given up the said 
mode of livelihood before instituting proceedings against her 
husband for divorce and when she had not concealed any- 
thing from the Court, the Court exercised its discretion m 
her favour (y) But where the wife in a suit for divorce (or 
m the alternative for judicial separation) was found to have 
herself committed adultery to which the conduct of 
the respondent had m no way conduced, the Court re- 
fused to grant her relief (z) Where, however, both the 
husband and the wife combine to withhold facts from 
the Couit and the husband is guilty not of an isolated 
act but of a persistent course of adultery, relief to the 
husband would be refused (a) Where the husband was 
guilty of an isolated act of adulteiy resulting in the birth of 
a child the Court granted him a divorce from his wife on 
the ground of her adultery, exercising its discretion m his 


(v) Pretty v Pretty , supra 

iw) Pullen v Pullen & Holding (1920) 123 L T 203. 

(x) Rebano v Rebano (1927) 54 Cal 80 Hale v Hale (1915) 32 
T L R 53 Morton v Morton (1916) 32 T L R. 484, 

<y) Wilson-De-Rose v Wilson-De-Rose (1930) 57 Cal 891 

\s) Rhine v Rhine (1913) 33 All. 500 

<a$ Palmer v, Palmer (1916) 41 Bom 36 , 18 Bom L.R 818 
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Belief m case 
of opposition 
on certain 
grounds 


favoui m the interest of the woman with whom he had com- 
mitted adultery and m the interest of the child (£>), but m a 
later case the Court refused to exercise its discretion m favour 
of a husband petitioner who admitted that he had committed 
adultery on two occasions with a woman whom he was 
willing to marry and who was anxious to marry him (c) 

Condonation by the respondent of the petitioner's 
adultery is no ground for excusing the petitioner's mis- 
conduct and the suit should be dismissed (d), and m such 
a case the wife will be entitled to her full costs and the 
co-iespondent will not be liable for costs ( e ) Where* 
however, the wife guilty of adultery presents a petition 
for divorce, the adultery having been condoned by the 
husband, the Court may grant her a decree nisi (/) But 
the Court should refuse to exercise its discretion m favour 
of a petitioning husband who had committed adultery and 
had obtained from his wife her written permission to do 
so (g) 

15 In any suit instituted for dissolution of 
marriage, if the respondent opposes the relief sought 
on the ground, in case of such a suit instituted by a 
husband, of his adultery, cruelty, or desertion 
without reasonable excuse, or in case of such a suit 
instituted by a wife, on the ground of her adultery 
and cruelty, the Court may in such suit give to the 
respondent, on his or her application, the same 


( b ) Schofield v Schofield (1915) P 207 

(c) Armisteadv Armistead (1922) 38 T L R 626 

(d) Goode v Goode & Hamson (1861) 2 Sw & Tr 253, 161 E R* 

992 McCord v McCord (1875) L R 3 P & D 237* Story v 
Story & O'Connor (1887) 12 P D 196 Boucher v Boucher 
& Judd (1892) 67 L T 720 See Habra v Habra & Habal 
(1914) P 100 

( e ) Goode v Goode & Hamson , supra 

if) Harden v Harden (1919) 36 T L R 121. Owen v Owen (1919) 
35 TLR, 284 Coverdalev Coverdale (1913) 30 TLR* 20 
(g) Wingfield v Wingfield (1921) 37 T L,R 300, CA 
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relief to which he or she would have been entitled 
in case he or she had presented a petition seeking 
such relief, and the respondent shall be competent 
to give evidence of or relating to such cruelty or 
desertion. 

Cf section 2 of the Matrimonial Causes Act, 1866 
Section 180 of the Supreme Court of Judicature 
(Consolidation) Act, 1925 

The provisions of this section do away with cross- 
suits and avoid multiplicity of proceedings and unnecessary 
costs The section allows a counterclaim which the Code 
of Civil Procedure does not provide foi The Rules of the 
Bombay High Court, however, allow a counterclaim See 
Rule 122 B 

Fl no countei claim is allowed cross suits are filed 
which aie consolidated at the hearing 

Before the passing of the Matrimonial Causes Act, 
1866, the practice in the English Courts was to stay one 
suit until the determination of the other (h) The provi- 
sions of this section apply only to the proceedings for 
divorce and not to suits for nullity or for restitution of 
conjugal rights So, in a husband's suit for divorce on the 
ground of the wife's adultery, the wife may m her answer 
charge the husband with adultery and cruelty and pray for 
divorce or judicial separation (i). And m answer to a 
petition for dissolution of marriage, respondent may set 
up a claim for a decree of nullity on the ground of the 
petitioner's impotence and the issue m the answer will be 
tried first (;), but the respondent wife will not be permit- 


(h) Osborne v* Osborne, Osborne v Osborne & Mar talk, (1863) 
3 Sw &Tr 327, 9 LT 456 
(t) Eldred v Eldred (1840) 2 Curt 376, 163 E R, 448 

Cocksedgev Cocksedge (1844) 1 Rob, Ecc 90, 163 E.R 975* 
0) 5" v, 5 & R (1912) P 16 
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led to pray for restitution oi conjugal rights m her answei 
to a petition fox dissolution of marriage on the ground of 
her adultery (k). A husband may, in his answer to the 
wife's petition, cross-petition for divorce against the wife 
on the ground of her adultery A separate petition is not 
necessary (/) Similarly, a wife may m her answer to 
her husband’s petition for dissolution on the ground 
of her adultery, plead virginity and charge the husband 
with adultery If the wife’s virginity is proved and the 
husband’s adultery is established, the wife is entitled 
to a separation (m) But cruelty of the petitioner is not 
an answer to the wife’s suit foi judicial separation on the 
ground of adultery ( n ) 

A husband in answer to his wife’s petition for judi- 
cial separation which he opposes on the ground of her adul- 
tery, may claim damages against the alleged adulterer ( o ) 

WITHDRAWAL OF PETITION 

Where a husband withdraws his petition for dissolu- 
tion of marriage, m which the wife opposes and counter- 
claims judicial sepai ation, the suit is not terminated, but 
the wife will be entitled to relief on her establishing the 
allegation against the husband (p), and the Court will 
allow an allegation praying for relief to be added to the 
prayer of an answer for the puipose of allowing the suit 
to be continued ( q ) 


(k) Drysdale v Drysdale (1867) L R IP & D 365, 15 L T 512. 
<0 Hill v Htll (1923) 47 Bom 657 , 25 Bom L R 289 
<*») Hunt v Hunt (1856) Dea & Sw 121, 164 E R 522 
in) Tuthtll v Tuthtll (1862) 31 L J P & M 214 
(o) N v N (1913) P 75 

ip) Schtra v Schwa & Sampajo (1868) LR, IP & D 466 
Blackborne v Blackborne (1868) LR IP & D. 563. King v, 
Kmg (1882) 6 Bom 416 at p 450 Forshaw \t Forshaw (1909) 
31 All 511 

<q) Firming er v Firming er & Ollard (1869) 17 W R 335. 



§ 16 DISSOLUTION OF MARRIAGE 

16* Every decree for a dissolution of marriage 
made by a High Court not being a confirmation of 
a decree of a District Courts shall§ In the first 
instance, be a decree nisi, not to be made absolute 
till after the expiration of such time, not less than 
six months from the pronouncing thereof, as the 
High Court, by general or special order from time 
to time, directs. 

During that period any person shall be at 
liberty, sn such manner as the High Court by general 
or special order from time to time, directs, to show 
cause why the said decree should not be made 
absolute by reason of the same having been obtain™ 
ed by collusion or by reason of material facts not 
being brought before the Court. 

On cause being so shown, the Court shall deal 
with the case by making the decree absolute, or 
by reversing the decree nisi or by requiring further 
inquiry, or otherwise as justice may demand. 

The High Court may order the costs of Counsel 
and witnesses and otherwise arising from such 
cause being shown, to be paid by the parties or such 
one or more of them as it thinks fit, including a wife 
if she have separate property. 

Whenever a decree nisi has been made, and 
the petitioner fails, within a reasonable time, to 
move to have such decree made absolute, the High 
Court may dismiss the suit. 

u Decree shall in the first instance be a decree nisi”— 
Cf section 7 of the Matrimonial Causes Act, 1860. 
Section 183 of the Supreme Court of Judicature 
(Consolidation) Act, 1925. 
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Rule 56 oi the Matrimonial Causes Rules, 1924 

This section mentions only a decree for dissolution,, 

No reference is made to a decree foi nullity The 
Madras High Court has, howevei, held that a decree to be 
passed m the first instance in a suit for declaiation of 
nullity of marriage is that of a decree mst and not a deciee 
absolute (r) 

In a suit for dissolution of marriage a decree mst is 
first pronounced, the husband and wife remaining mar- 
ried (s), and a woman continues to be subject to all the 
disabilities of coverture, until the decree is made absolute ( t ) * 
If either party dies after the passing of the decree mst and 
before it is made absolute the suit is considered to have 
abated and none has a right to apply to have the decree 
mst made absolute (u). 

A decree mst is not a ‘decree 5 within the purview of 
the expression m the Civil Procedure Code (v) 

“Not to be made absolute till after the expiration 
of not less than six months 99 — 

Cf : The woiding of section 183 of the Supreme Court 
of Judicature (Consolidation) Act, 1925 

“ Not to be made absolute until after the expiration of 
six months from the pronouncing thereof unless the 
Court by general or special order from time to time 
fixes a shorter time 55 


(r) Sumatht Animal v Paul (1936) 59 Mad 518, F B, 
is) Elks v Elks (1883) 8 P D 188 , 49 L T. 223 
(0 Norman v Vtllars (1877) 2 Ex D 359, 36 L T 788 Sinclair 
v Fall (1933) 1 Ch 155 

(«) Grant v Grant & Bowles & Pattison (1862) 2 Sw Tr 52 1 
6L T 660 Stanhope v Stanhope (1886) 11 P. D IQS* 

Butterfield v Butterfield (1923) 50 Cal 153. 

(v) Kmg v. King (1882) 6 Bom, 416 
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§ 16 

The High Courts m India have no power to shorten 
the time Still a decree of nullity confirmed by the High 
Court before the six months period had expired cannot be 
treated as made by a Court not competent to make it within 
the meaning of sections 41 and 44 of the Indian Evidence 
Act and is, therefore., conclusive proof that the marriage 
was null and void O i). 

The Courts m England will not, unless there be pecu* 
liar circumstances in the case, shorten the time within 
which the decree nisi may be made absolute m suits for 
nullity (w) But where a decree msi was made after three 
petitions, the Court made the decree absolute within three 
months (x) So also, where the first decree nisi was dis- 
solved on the intei vention of the King's Proctor a fresh 
decree was obtained by the petitioner and the Court m the 
special cn cumstances of the case allowed the time to be reduc- 
ed for making the decree absolute ( y ) Where a new trial 
is ordered six months after the decree nisi, the decree nisi 
in the second trial, may be passed, but without waiting for 
the expiration of six months after the second decree, the 
first decree msi may be made absolute («#) The time 
will not, however, be shortened on the ground of the 
petitioner's ill-health due to excitement of the litigation (a) 

“ Not less than six months ” — 

The decree may be made absolute any time after the 
expiration of six months and the petitioner has no right 
to have it made absolute immediately after the lapse of six 


(v t ) Caston v Caston (1900) 29 All 270, FB See Samuel v Samuel 
A I R (193t) Lah 636, S B 

(w) M v B (1874) L R* 3 P D 200 Brennan (otherwise Roberts) 

v Brennan (1902) 86 LT 599. 

(x) Fitzgerald v Fitzgerald (1874) L R. 3 P.D. 136* 

(y) Rogers v Rogers (1894) 6 R, 589 

(?) Sheffield v Sheffield & Paice (1881) 29 W R 523. 

(a) Biedermann v Biedermann (1896) 12 T.L.R, 209. 
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months (6), but within a reasonable time thereafter (c), 
and if no such application is made within a reasonable time 
the Court has power to dismiss the petition ( d ). What is 
reasonable time is a question depending on the circum- 
stances of each case (d x ) The petitioner alone has the 
right to have the decree made absolute (c). 

Where the petitioner under a mistake of law, made the 
application for making the decree nisi absolute nine years 
after its pronouncement the Court granted the application 
as otherwise the petitioner would have been put to unneces- 
sary cost of a fresh suitC f) And where alimony proceed- 
ings are pending the delay m applying to have the decree 
nisi made absolute is excused (g) So also, when arrears 
of alimony pendente hte are not paid the decree nisi is not 
made absolute (p 

a During that period any person shall be at liberty 
to show cause why the decree nisi should not be made 
absolute ” — 

See Notes to section 17- A 

Any person possessing the necessary proofs may inter- 
vene to prevent the decree being made absolute But the 
words “any person ” do not apply to parties to the suit and 
the provisions of this section do not give the respondent to 
a divorce suit the light to object to a decree nisi being 


( b ) Wat ton v Watt on, Daw v Daw, Davies v Davies (1866) LR. 
1 P & D 227 

(c) Pardons v Parsons (1907) P 331 See Rules 925 to 927 of the 

Bombay High Court Rules, 1936 

(d) Pollock v Pollock , Deane & Macnamara (1868) 16 W.R. 1130. 
{ d t ) Southern v Southern (1890) 62 LT 668 

(e) Ousey v Ousey & Atkinson (1875) 1 P D 56 Hal fen v* 

B oddmqton (1881) 6 P D 13 

if) Grant (falsely called Giannetti v Giannetii) (1918) R 137; 108 
LT 1037 

( g ) Southern v Southern, supra 

ig%) De Bretton v De Bretton (1882) 4 All 295 Latham v. Latham 
(1861) 2 Sw, & Tr. 299. 
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made asbolute(^) The fact that the intervener is related 
to the respondent is immatenal (h %) 

e( Material fads not being brought before the 
Comi *’ — 

See Notes to section 17-A 

17. Every decree for dissolution of marriage 
made by a District Judge shall be subject to confir- 
mation by the High Court. 

Cases for confirmation of a decree for dissolu- 
tion of marriage shall be heard (where the number 
of the Judges of the High Court is three or upwards) 
by a Court composed of three such Judges, and in 
case of difference the opinion of the majority shall 
prevail, or (where the number of the Judges of the 
High Court is two) by a Court composed of such 
two Judges, and in case of difference the opinion of 
the Senior Judge shall prevail. 

The High Court, if it thinks further inquiry or 
additional evidence to be necessary, may direct such 
inquiry to be made, or such evidence to be taken. 

The result of such inquiry and the additional 
evidence shall be certified to the High Court by the 
District Judge, and the High Court shall thereupon 
make an order confirming the decree for dissolution 
of marriage, or such other order as to the Court 
seems fit: 

Provided that no decree shall be confirmed 
under this section till after the expiration of such 
time, not less than six months from the pronouncing 
thereof, as the High Court by general or special 
order from time to time directs. 

( h ) Williams v. Williams (1936) 14 Rang. 322 
(h 0 Swawe v Swame (1932) 10 Rang. 115 See Rules 923 and 
924 of the Bombay High Court Rules, 1936, 


Coafirma-* 
tion of decre© 
for dissolu- 
tion. by Dis- 
trict Judge. 
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During the progress of the suit in the Court of the 
District Judge, any person suspecting that any 
parties to the suit are or have been acting in collu- 
sion for the purpose of obtaining a divorce shall be 
at liberty, in such manner as the High Court by 
general or special order from time to time directs, 
to apply to the High Court to remove the suit 
under section 8, and the High Court shall there- 
upon, if it thinks fit, remove such suit and try and 
determine the same as a Court of original jurisdic- 
tion, and the provisions contained in section 16 shall 
apply to every suit so removed: or it may direct the 
District Judge to take such steps in respect of the 
alleged collusion as may be necessary to enable him 
to make a decree in accordance with the justice of 
the case. 

The intention of the legislature as expressed m section 
17 for having the decieeof the District Court confirmed by 
the High Court is to enable the High Court to review the 
whole case and form its own conclusions (i), and the High 
Court can set aside a decree passed by the District Court if 
the decree was pronounced on insufficient evidence (;') , or 
on the uncorroborated testimony of the petitioner ( k }. 

No notice to the respondent is necessary m proceedings 
for the confirmation of the decree, but the High Court will 
not confirm the decree unless it is satisfied that the respon- 
dent was served with a copy of the petition (l) 

The High Court should not make a decree nisi absolute 
. without a motion being made to it for that purpose ( l x ) 


A) 

8 ) 

<H) 


Garlmge v Gorlmge (1922) 44 All 745 j A I R (1922) All 504, 
I fad j Emile v Emtle, A I R (1930) Lah 360. 

Payne v Payne , A I R (1922) Mad 350, F B , 42 U L J, 56£ 

I fad Hunter v Hunter \ 1891) 18 Cal 539 
Culley v Culley (1888) 10 All 559 at p 561 Porshaw v. 
For shaw (1909) 31 All. 511 
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The High Court when moved to confirm the decree of 
the District Court can deal with that part of the decree 
awarding damages against the co-respondent although he 
does not appeal against it (m) 

The relationship of husband and wife subsists aftei the 
passing of the decree nisi and until it is confirmed by the 
High Court (w). 

Where after the passing of the decree nisi the parties 
are reconciled the application for the confirmation of the 
decree nisi is withdrawn and the proceedings are taken as 
disposed of* It does not leave the petitioner an option of 
reviving the proceedings and of applying once again for 
the confirmation of the decree (o) According to the 
Allahabad High Court the proceedings are to be stayed (p)* 

A decree for nullity of mamage made by the District 
Court cannot be confirmed by the High Court before the 
expiration of six months from the pronouncing thereof C q) m 
The Allahabad High Court has taken a different view and 
has held that such a decree could be confirmed even before 
the expiration of six months (r) It is submitted that the 
view taken by the Bombay High Court is the correct one 

The decree may be confirmed even after long delay 
where the delay is satisfactorily accounted for (s) 

All applications for alimony and custody of children 
after the confirmation of the decree by the High Court 
should be made to the District Court that pionounced the 
decree nisi ( t ). 

(m) Kytc v, Kyte & Cook (1896) 20 Bom, 362 

(n) Bor I hunch y Borthwick (1914) 41 CaL 714 at p 717 Warier v* 

Warier (1890) LR.lP.&D 152, 

(o) Binge v Binge (1932) 13 Lab 47 at p 49, 

(p) Culley v Culley (1888) 10 All 560, S B 

(q) Sec section 20 of the Act A v B (1899) 23 Bom 460* S.B. 

(r) Cast on v, Caston (1900) 22 All 270, FB 

(s) Grant (falsely called Gianeth) v Gianeth (1913) P. 137. 

<0 Wallace V Wallace (1935) 40 Bom. 109 at p 111 , 17 Bom L R 
948 
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17 A. The Governor-General in Council may 
appoint for each High Court of Judicature esta- 
blished by Letters Patent an officer who shall* with* 
in the jurisdiction of the High Court for which he is 
appointed, have the like right of showing cause why 
a decree for the dissolution of marriage should not 
be made absolute or should not be confirmed, as the 
case may be, as is exercisable in England by the King’s 
Proctor, and the Governor-General m Council may 
make rules regulating the manner m which the right 
shall be exercised and all matters incidental to, or 
consequential on, such exercise. 

KING'S PROCTOR 

Cf . section 7 of the Matrifnomal Causes Act, 1860 
Section 1 of the Matrimonial Causes Act, 1873 

Section 181 (2) and (3) of the Supreme Comt of 
Judicature (Consolidation) Act, 1925, 

Rule 51 of the Matumomal Causes Rules, 1924. 
Section 17-A was mseited by Act XV of 1927 
It does not apply to nullity suits 

The following officers are appointed by the Governor- 
General in Council to exercise the right of showing cause 
why a decree nisi should not be made absolute as is 
exercisable m England by the King's Proctoi 

Officer High Court 

Crown Prosecutor ... ... Madras 

Solicitor to Government ... . . Bombay. 

Superintendent and Remembrancer of 

Legal Affairs . . Calcutta 

Government Advocate . . ... Allahabad. 

Legal Remembrancer ... Lahore 


Appointment 
of officer to 
e 2C e rc i s e 
duties of 
King’s Proc- 
tor* 
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Officer High Court 

Government Advocate . - . Rangoon* 

Legal Remembrancer . . . . Patna. 

The respondent to the suit lias no right to challenge the 
petitioner's right to have the decree nisi made absolute 
The King's Proctor ma>, however, consider the respon- 
dent's allegations and if he considers the mteivention 
justified it is his duty to intervene ( u ) 

The usual grounds of intervention are that there has 
been collusion or connivance between the parties, or undis- 
closed adultery by the petitioner, or that some other material 
facts were withheld from the Court at the hearing It is 
not essential that such material facts have been wilfully 
withheld, an accidental omission may be a good ground for 
the intervention ( v ) The King’s .Proctor may intervene to 
show cause why a decree msi should not be made absolute 
on the ground that the charge of adultery on which it was 
granted was not true and he is at liberty to adduce evidence 
of fresh material facts for that purpose (w) 

Before the addition of section 17-A to the Indian 
Divorce Act, 1869, the Courts m India had power to inquire 
into the truth of the allegation made by a party to the 
suit against the making a decree nisi for dissolution 
absolute (x). 

Where the King's Proctor intervenes in a suit for 
dissolution of marriage before the hearing and pleads 
collusion and that petitioner has been guilty of adultery ^ 
his right to intervene could not be defeated by petitioner 
asking only for a judicial separation, but he will be allowed 
to prove his pleas The Court will not at the hearing m 

( u ) Williams v Williams (1936) 14 Rang 322 

(v) ilowarth v Howarth (1884) 9 P D 218 

(w) Crawford v* Crawford & Ihlke (1886) 11 P,D. 150 , 55 L T 
805 , 2 T L R 768. C A 

Car) Codd v Codd (1923) 47 Bom 664, See Stoate V, Stoate (1861) 
2 Sw & Tr 384, 164 K R. 1045. 
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such a case, allow the prayer of the petition to be alteied 
into a prayer for judicial separation for the purpose of 
ousting the King’s Proctor (y) The King’s Proctor can 
intervene at any stage of the case and he is not preculuded 
from setting up other defences m addition to that of 
collusion (a), but m the absence of materials establishing 
collusion there is no statutory authority for the intervention 
of the King’s Proctor before the passing of the decree mst 
even though the inquiry would be likely to show that the 
petitioner’s case was a false one The assistance which the 
King’s Proctor can render to the Court before the decree 
nisi is, m the absence of suspected collusion, confined to 
matters of argument (a). It was, however, held m a recent 
case that his intervention was not limited to cases of sus- 
pected collusion ( b ) and that he could intervene where 
there is suppression of fact or presentment of falsehood 
by a petitioner (c) Where the King’s Proctor intervenes 
charging petitioner with adultery and collusion, the Court 
is not bound to dismiss the suit on the petitioner’s applica- 
tion as the King’s Proctor would be entitled to his costs if 
he established collusion (d)< 

The provisions of section 17-A of the Indian Divorce 
Act of 1869, limit the powers of the Government Proctor to 
the light of “ showing cause why a decree for the dissolu- 
tion of marriage should not be made absolute or should not 
be confirmed as the case may be ” No provision is made 
for his intervention in suits for nullity or for his interven- 
tion during the progress of a suit for dissolution, nor is 
there any provision for the Court to send the necessary 

(y) Drummond v Drummond (1861) 2 Sw & Tr 269; 164 E.R. 

998 

(*) Sotto Mayer v De Barros (1879) 5 P.D 94, 41 LX 281, 

(a) Jackson v, Jackson (1910) P 230, 103 L*T ?9 

<b) Sloggett v Sloggett (1928) P 148, 139 L T 239 

(c) Ap^ed v Apted & Bhss (1930) P 246; 143 LL 353 

/d) Joyce v Joyce (1864) 33 L JP 200 Htggmsv King\s proctor. 

King’s Proctor v Carter (1910) P, 15L 



§ 17A DISSOLUTION OF MARRIAGE, 


155 


papers m a suit for dissolution to the Government Proctor 
to instruct Counsel to argue before the Court any question 
in relation to the mattei which the Couit deems to be 
necessary or expedient to have fully argued (d x ) See 
section 181 of the Supreme Court of Judicature (Consolida- 
tion) Act, 1925 It is submitted that in the absence of 
statutory provisions the inherent powers of the Indian 
Courts are not taken away and coupled with the provisions 
of section 7 of the Indian Divorce Act, 1869, the Courts m 
India can act on the principles and rules of the English 
Divorce Court 

At any time before a decree nisi for dissolution of 
marriage i& made absolute, it is competent for one of the 
public to intervene, although three months may have 
•elapsed since the decree was pronounced (e) Even the 
King's Proctor can appear as one of the public to show 
•cause against a decree nisi , but in such a case the Court 
has no jurisdiction to award him costs (/) The King's 
Pioctor can appear any time before a decree nisi is made 
absolute (p). 

The mere suppression of material fact from the Court 
does not empower the Court to withhold relief when it 
appears upon all the facts being disclosed to the Court that 
the petitioner is entitled to a decreed) On the interven- 
tion of the King's Proctor on the ground that the petition- 
ing wife had concealed material facts, the Court rescinded 


(dh ) See Clayton v. Clayton & Gherman (1931) 48 TL R 191 
(e) Clements v Clements & 1 ho mas (1864) 3 Sw & Tr o9l: 164 
E R 1327 


(/) Lautour v Queen's Proctor (1864) ID H L Cas 635 10 LT 

198 Bowen v. Bowen 6* Evans (1364) 3 Sw & Tr 530* 164 
ER 1381 


(a) Poole v Poole & Charlton (1896) 12 T L R 509, 

(h) Alexandre v Alexandre (1870) L,R< 2 P & D 161, 23 LT, 
268 Butler v Butler (1890) 15 P D 66, See Spurgeon v Spur- 
geon (1930) 46 T L,R 396 Hunter v. Hunter (1905) P, 217, 93 
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the decree nisi which although the wife had committed 
adultery the Court had granted in its disci etion ( i) , so also, 
would a decree nisi be rescinded if it be brought to the 
notice of the Court that the petitioner was guilty of 
adultery after the passing of the decree msi and before it 
was made absolute (;). 

Where m a suit by a husband for nullity of mai riagc 
he had pleaded the wife's incapacity to consummate and 
had obtained an expaite decree on the ground of the wife 
being hanc apta viro — the King's Pioctor mteivened and 
proved by the evidence of the wife and by that of doctors 
that the wife was apta viro and the mainage was consum- 
ated, the Court rescinded the decree nisi ( k ) The sup- 
pression of material facts is of great importance and even 
when innocent may bring about the rccission of a decree 
nisi . The circumstances of each paiticular case may be 
dealt with as justice as may require regard being had, not 
merely to the pax ties themselves and to others who 
may be interested m, 01 affected by, the decision of the 
Court, but to public decency and morality and the welfare 
and interests of society and state (/) The withholding 
from the Court the fact of petitioner's adultery is a good 
ground for rescinding a decree nisi for dissolution, though 
had the facts been disclosed the Court in the exercise of 
its discretion would have granted relief (m) If, however, 
the Court finds that the suppression of the fact of adultery 
was due to the petitioner's Counsel's advice (n), or to an 
ignorance of law the Court would treat her with leniency (*) 

(*) King v King (1Q15) 32 T L R 78 

0) Hulse V Hulse & Tavernor (1871) L R 2 P & D. 259 

Ik) T v T (1908) 4T.LR 580 

(0 Brooke v Brooke (1912) IVickmgs v Wi^ckings^ (1918) 

P 265 

0 m ) Roche v Roche (1905) P 142 9, 2 LT 668 Dawes v. 

Dawes (1916) 32 T L R 247. Stuart v Stuart and Holden 

<1930) P. 77 

(») Pretty v. Pretty (1911) P. 83; 154. LT. 79. 
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and m spile of the King's Pi octor's intervention, the Court 
would refuse to rescind the decree msi but would mulct 
the petitioner m the costs of the King's Prooctor (o) 
Where, however, the concealment of the adulteiy of the 
petitioner is not wilful the Court may lesuncl che decree 
(p), and where the Couit has been misled by the petitioner 
into exeicismg its discretion in his favour, the Court may, 
not only rescind the decree, but may sanction his prosecu- 
tion for perjury (q) 

When the petitioner's adulteiy which was concealed 
from the Court was condoned by the respondent, the 
deciee nisi was allowed to stand, the petitioner being made 
to pay the costs of the King's Proctor (r) 

COSTS OF KING’S PROCTOR— 

Costs of an mteivcntion by the King's Pioctor or by a 
member of the public is in the discretion of the Couit 
and the King’s Proctoi stands m the same position as any 
other intervener except that the Ticasury may tecoup him 
for any costs which he may pay to a successful petitioner 
under order of the Court ( s ). 

The co-respondent may be condemned m the costs 
of the King's Proctoi ’s successful intervention where the 
decree nisi has been obtained by the collusion of the 
petitionci and the co-i espondent (#), or his costs may be 
paid from the money deposited by the husband for the 
wife’s costs of the suit ( u ), Even a pauper petitioner 

(o) Hook v Hook & Brown (1917) # P 56, 116 LT 383. 

<fij Holland v Holland (1918) P 273 , 119 L T 266, 
iq) Rosenz v Rosens & Josten (1909) 26 T L R 14 
(r) Bebb v Bebb & Ross (1920) 123 L T 93 
CO Higgins v King's Proctor , King's Proctor v Carter (1910) 
P 151 at p 164, C A 

<0 Taplen v Taplrn & Cowen (1891) P 283; 64 L T* 870, Hyman 
v. Hyman (1904) P.403. 

{u) Butler v Butler , Butler v Butler & Burnham (1890) 15 P 
D 161; 63 LT 260 H edderwtek v Hedderwick (1930) 74 
Sol. Jour 863. 
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(v), or a wife without separate estate (v t ) is liable to be 
condemned m the full costs of the King’s Proctor’s 
successful intervention. Where a person charged by the 
King’s Proctor with having committed adultery with the 
petitioner, intervenes and files an answer to the King’s 
Proctor’s plea, such person as well as the petitioner, may 
upon the dismissal of the petition be condemned m the 
costs of the King’s Proctor (w), but where the King’s 
Proctor is successful only on part ot the plea no costs are 
awarded to him (#)» nor where there is no moral fault on 
the part of the petitioner (y) 

The King’s Proctor for the time being can sue for 
costs awarded m any matter before his own appointment 
to the Office of King’s Proctor (2) 

The Court possesses full powers in the exercise of its 
judicial discretion to condemn the King’s Proctor m the 
costs of an unsuccessful intervention (a), or where his 
intervention was not justified (b) The petitioner, like any 
other successful litigant is entitled to costs unless his 01 her 
own conduct has really brought about the intei vention (c) 

Where, however, the petitioner’s conduct has justified 
the intervention which was unsuccessful, the Crown is 
not made to pay the costs ( d ), but on the contrary the costs 
of the King’s Proctor are allowed ( e ), nor will he be con- 
demned m costs where the Court exercised its discretion m 

( v ) White v White (1 898) P 124 Guy v Guy & Foster ( 1900) 

17 T L,R 4 Roberts v Robert ? & Lang (1916) P 187 
(v 1 ) Kenpard v Kennard (1915) P 194. 

( w ) Davison v Davison (1909) P 308 * 

(*) Barnes v Barnee & Gnmwade (1867) LR IP & D 505; 17 

IT 268 

( y ) Rogefs v Rogers (1894) P 16! , 70 L T 699 
(c) Re Raynor, Exparte Raynor (1877) 37 L T 38 

(a) Westcott v Westcott (1908) P 250 99 L T 310 

( b ) Howe v Howe & Howe (1910) 54 Sol Jour. 252 

(c) Westcott v Westcott, supra 

(d) Test op v Jessop (1861) 30 L J P 193 

(e) Bebb v. Bebb & Rots (1920) 123 L T 93 
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favour of a guilty petitioner and did not rescind the decree 
nisi (/) 

IV — Nullity or Marriage 

18. Any husband or wife may present a petition 
to the District Court or to the High Court, praying 
that his or her marriage may be declared null and 

void. 

Under the provisions of section 2 of the Indian 
Divorce Act a petition for a declaration of the marriage 
being null and void can only be made when the marnage 
was solemnized m India. 

The difference between a suit for divorce and a suit 
for nullity is that in the former case the marnage (unless 
challenged m the answer to the petition) is piesumed to 
have been regular and one of the parties to it stands 
accused of some matrimonial offence since, whereas a peti- 
tion foi a decree of nullity is based upon the contention 
that the ceremony gone through between the parties was 
irregular in some respect and should be declared void or 
that the marriage had not been consummated 

The requisites of a valid marnage are that there must 
be the voluntary consent of both parties There must be 
compliance with the legal requirements of publication and 
solemnization so far as the law deems it essential There 
must not be incapacity m the parties to marry either as 
regards age or physical capacity or as respects relationship 
by blood or marriage Failure in these respects rendei s 
the marnage void or voidable ( g ), and a voidable marnage, 
continues a marriage, till it is dissolved (A), but cannot be 
rendered void, after the death of either of the parties (%)« 

(/) Symons v Symons (1897) P 167 

( g ) Mossv Moss (1897) P 263. Crawsonv Crewman (1905) 2 All 

L J 420 

(h) Bury's Caw (1598) 5 Coke 98, 77 E R. 207. 

(0 Elliott v Gurr (1812; 2 Phil 16; 161 E R 1064. 


Petition for 
decree of 
nullity 
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Grounds of 
decree 


Before a suit for nullity can be entertained it must 
lie established that a ceremony of marriage had been 
performed between the parties by a clergyman qualified 
to marry them (;) 

AGE-LIMIT — 

Theie is no age limit beyond which a suit for nullity 
will not be entertained (/ x ), but the Court may refuse 
relief when parties are of an advanced age (; 2 ) 

In a suit for nullity of marriage a charge of cruelty 
with a counterclaim for judicial separation cannot be made 
by the respondent m answei to the petition (k), nor can a 
suit for nullity be instituted after obtaining a decree of 
separation on the ground of adultery of one of the parties 

(A.) 

19. Such decree may be made on any of the 
following grounds: 

( 1 ) That the respondent was impotent at the 
time of the marriage and at the time of 
institution of the suit; 

( 2 ) That the parties are within the prohibited 
degrees of consanguinity (whether natural 
or legal) or affinity; 

(3) That either party was a lunatic or idiot at 
the time of the marriage; 

(4) That the former husband or wife of either 
party was living at the time of the marriage, 
and the marriage with such former husband 
or wife was then in force. 

0) Lopez v Lopez (1886) 12 Cal 706 at p 733. F B 
0 i) IV v II (falsely called W ) (1861) 2 Sw & Tr 240 
0 2 ) Bnggs v* Morgan (1820) 2 Hag Con 324* 

( k ) Humphreys v Williams (falsely called Humphreys) (1860) 29 
LJF &M 62 

(k j) Guest v Guest (1820) 2 Hag Con 321 
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Nothing in this section shall affect the jurisdic- 
tion of the High Court I© make decrees of nullity of 
marriage on the ground that the consent of either 
party was obtained by force or fraud* 

There are six mam grounds for petitioning foi a 
decree of nullity — 

(i) Impotence 

(n). Prohibited degiees of consanguinity or affinity 
( 111 ) Insanity 
(iy) Bigamy 

(v) Fiaud, thicat or duress 

(vi) Marriage without license or the due publication 

of banns 

The last ground is not mentioned m section 19 of the 
Indian Dr voice Act, but the Couits m India have the 
power under section 7 of the Act to enteitam a petition on 
.such ground 


(0 IMPOTENCE 

There must not be incapacity m the parties to marry 
as regards physical capacity (/) A final decree annulling 
a marriage on the ground of the incapacity of one of the 
parties to it to consummate it has retrospective operation, 
so that the effect of the decree amounts to a declaration 
that tlieie is no marriage ( m) Such a decree is a judg- 
ment m rem altering the status of the parties and can be 
pronounced only by the Court of their domicile In sub- 
stance, it is a decree for the dissolution of the marriage 
which was voidable only and not void and is thus distin- 
guished from decrees annulling marriages for illegality 

(0 Moss v Moss (1897) P 263; 77 L T\ 220 
(m) Newbould v Attorney General (1931) P 75; 144 L T 728 
11 
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or informality ( n ) The ground of the interference of 
the Court m cases of impotence is the practical impossi- 
bility of consummation (0), hut the impotence must exist 
at the time of the marriage ( p ) and must be permanent 
and incurable ( q )„ Impotence rendeis the marriage void- 
able and not void and can only be questioned m the 
matrimonial Court during the joint lives of the parties 
The question can be raised by the non-impotent spouse 
only (r), and a man is not permitted to plead his own 
natural impotency as a giound foi a decree of nullity of 
marriage ( s), 1101 can he (respondent) apply to make a 
decree mn foi nullity absolute (t) A discretion is, 
however, vested m the Court to be excicised very caiefully 
to grant a decree of nullity at the suit of an impotent 
person (u) 


IMPOTENCE QUOAD IIANC . 

When a marriage cannot be consummated by the 
spouses although no impediment to consummation is clear 
or appaient m either of them and the Court is satisfied 
that the marriage has not been consummated, the marnage 
may be annulled (v) There may be no structural defect 
m the spouse but the consummation may be impossible 


(n) Inverclyde (otherwise Tripp} v Inverclyde (19.33) P 29,144 

L T 212 

(o) G v * G (1871) LR 2 P & D 287, 25 L T, 510 JL v F. 

(falsely called H ) (1873) L R 3 P & D 126 Dickinson v, 
Dickinson (1913) P 198 

Cp) Greem treet (falsely called Cumyns) v Cumyns (1812) 2 
Phil. 10, 161 ER 761 P v P (1916) 2IR 400 
(q) Birendra v Hemlata (1920) 48 Cal, 283 Brown v Brown 
(1828) 1 Hag Ec 523 , 162 E R. 665 
(O A v B, (3868) L R 1 P & D 559 , 19 L T 22. Salvesm V, 
Austrian Property Administrator (1927) AC 643 

(s) Norton v Seton (falsely called Norton) (1819)3 Phil 147; 

161 E,R 1283. 

( t ) Halfen (otherwise Boddmgton ) v Boddmgton (1881) 6 P 0. 

13 , 44 L T. 252 Lems v Lems (1892) P, 212 

(u) <2. v G (falsely called K ) (1908) 25 T L,R. 328, C A. 

<«0 G.v G (1912) P 173, 106 LT 647 
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owing to the wife’s invincible repugnance to the act of 
consummation resulting m a paralysis of the will (w) 
Where attempts by the husband to have intercourse with 
the wife produce hysteria on her part and when the 
marriage was not consummated for three years (x), or 
where the intercourse is imperfect by reason of a natural 
and incurable malformation of the sexual organs of 
the female, those organs admitting of a partial connection 
only with the male (y), the marriage as annulled* But 
the incapacity should be permanent and if there is a possi- 
bility that its cause may be cui ed the Court will not grant 
a decree of nullity although such cure may be highly 
improbable (<?) Where, however, the malformation, 
might possibl} , but at great risk to life and with a doubtful 
success as to the end desired, be removed, the respondent 
could not be called upon to submit to an operation and 
the Court would be justified m granting relief to the 
petitioner (a) When the opeiation does not involve great 
risk to life but the wite still refuses to submit to an opera- 
tion the marriage may be annulled (b) 

A husband on account of his habit of self-abuse was un- 
able to consummate the marriage and the medical evidence 
was to the effect that if he discontinued his practice and 
exercised self-control he would be cuied, but he refused to 
do so, the marriage was declared null and void ( c ) Mere 


(w) 

GO 

(y) 


<*) 


G v G (1924) AC 349, 131 L T 70 Graham v Reith (or 
Graham) 68 Sol Jour 417, H L S v B (1892) 16 Bom 639 
H v P (falsely called H ) (1873) LR 3P &D 126 
D —E v A — G (falsely called D E) (1845) 1 Rob Bcc 
279, 163 ER 1039 L v L (otherwisel?) (1922) 38 TLR 


697 

S' (falsely called E ) v 
1266 


E (1863) 3 Sw & Tr 240, 164 E R 


(a) 

a 


W v H (falsely called W ) (1861) 2 Sw & Tr 240, 164 
E R 987 i 

L v L (falsely called W ) (1882) 7 P D 16, 47 L T 132 
J (otherwise K) v J (1908) 24 T L.R. 622 See Joseph 
(otherwise King) v Joseph (1909) P 217 
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incapacity of conception is no ground for a decree of 
nullity if sexual mtei course is not impossible (d) Wheie 
a wife refuses either to consummate the marnage or to 
cohabit with her husband the Court may persume incapacity 
on her pait {e) and also, if the wife wilfully and wrongful- 
ly refuses to submit to medical inspection (/), or if she 
resists all attempts at sexual intercourse after a lapse of 
reasonable time and the Court is satisfied of the bona 
fides of the petition a decree for nullity may be pro- 
nounced ( q ) But where theie is no evidence of incapacity 
the Court cannot annul the marnage merely on the ground 
of the wife's unwillingness to consummate the marriage ( h ), 
or on the ground of her persistent lefusal of marital 
intercourse (0. 


Both spouses impotent — 


Where both the parties to the ceremony of marnage 
are impotent, each being incapable as regards the other a 
decree nisi may be granted to each of the parties and either 
may apply m due course for a deuec absolute (j). 

Compromise between the parties — 


A suit for nullity can be compromised and the petition 
dismissed, but the wife is not entitled to hie a fresh suit for 
nullity on the same allegation ( k ) 


(d) 

to) 

(/) 

to) 


L (otherwise D ) v L (1922) 38 TLR 697, 66 Sol. 
Jour 613 

F v P (otherwise F ) (1911) 27 T L R 429,55 Sol. Jour 
482 F meg an v. Fmeijan (otherwise McHardy ) (1917) 33 
T DR 173 

Tl908) H 24 C T t L e R W 253 i } (1912) P 78 9 v 9 (otherwise M) 

Sv A (otherwise S' ) 71878) 3 P D 72 Napier v. Napier 
C1915) 84 L J P 198 S v B (1892) 16 Bom 639 G vM 
(1885) 10 App Cas 171 W v W (1912) P 78 
CvC (otherwise H ) (1911) 27 T L R 421 
Hudston v Hudsion (otherwise Newbtggmg) (1922) 89 T.L. 
R 108 

U v £ (otherwise tf) (1929) 98 L.J.P, 155, 45 TLR 618, 
B v H (1928) 30 Bom L.R 523, F.B 
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Non- Consummation after a lapse of reasonable time — 

Triennial cohabitation — 

The rule of the Ecclesiastical Court of triennial cohabi- 
tation has not been recognised by the Divorce Court beyond 
the point that apiesumption of inability to consummate 
the mainage would arise, in the absence of any other evi- 
dence, where husband and wife have lived together for a 
period of thiee yeais in the same house with ordinary 
opportunities of intercourse and wheie it is established that 
there has been no consummation (/), and the Court can 
draw an inference of the existence of some latent incapa- 
city on the part of the respondent where the marriage has 
not been consummated after a lapse of six months ( m), or 
even after a lapse of three months (n), or where one of 
the parties was always willing and anxious to consummate 
the marriage but the other party persistently refused 
martial intercourse and has also refused to obey the usual 
order to attend for medical inspection (o) A decree of 
nullity of marriage was passed where the wife persisted m 
her refusal tor seven years (p), and also, where the peti- 
tion was presented after seventeen years from the date of 
the marriage ( q ). The Court may presume impotence on 
the part of the husband where the medical evidence shows 
that after a cohabitation of many years the wife is virgo 
tntacta ( r ) 


(/) G v M (1885) 10 App Cas 173 at p 190, 53 IT 398 

(m) F v P (falsely called F ) (1896) 75 L T 192 E v E 

(otherwise T) (1902) 87 L T 149, 46 Sol Jour 586, (1903) 
P 88 

(n) G—S (falsely called T-E ) v T-E (1854) 1 Ecc, & Ad 389, 

164 E R 224 

(o) B (otherwise H ) v B (1901) P. 39, 70 LJ P 4, 

(P) Vtckery v Vickery (otherwise Cox') (1920) 37TLR 332, 65 
Sol Jour 343 

(g) S v B (falsely called £ ) (1905) 21 TX,R 219 
(r) Lewts (falsely called Hayward ) v. Hayward (1866) 35 L J,P. 
105 HL 
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Delay — 

The objection of delay m asking lelief may be got over 
when the proof of impotence is complete, but not other- 
wise ($). No definite or absolute bar arises from delay m 
presenting the petition for nullity (0, but lapse of time 
must be satisfactorily accounted for ( u ), and the evidence 
to support the suit should be of the most satisfactory 
kind (v) Delay coupled with insincerity of the petitioner 
will operate as a bar to the suit (w) Where a suit was 
brought by the wife twenty-six years after the marriage on 
the ground of the husband's impotency, the wife having been 
proved a virgin, the suit was dismissed as the Court was not 
satisfied with the explanation for the abnormal delay (x) 

Medical Inspection — 

Medical Inspection of the person of the parties espe- 
cially of the woman, should not be ordered unless it is 
absolutely necessary m the interests of justice (y), but a 
decree for nullity on the ground of malformation will not 
be granted unless the existence of incurable malformation 
is proved by a medical man who has examined the person 
of the respondent (#) 

Notice of medical inspection — 

Strict proof is required of service upon respondent of 
notice to attend before the medical inspector and of the 


8 


Cuno v Cuno (1873) L R 2 Sc & Div 300, 29 L T 316, H L 
(0 G. V M (1885) 10 App Cas 171 , 53 L T 398 
<w) B-n v B-n (1854) 1 Ecc & Ad 248, 23 LTOS 99, 164 
E R 144, P C 


(v) Casfledenv Catleden ( 1861)9 HL Cas 186,5L.T 164, See 
7 v T (1931) 47 T L R 629 
(«/) Marriott v, Burgess (1864) 10 Jur (NS) 885. 

CO W (falsely called R) v R (1876) 1 P,D 405 See JU 
(otherwise B) v. B (1895) P 274 
(y) Anon (1857) Dea & Sw 295, 164 ER 581. 
is) T v M (falsely called 7) (1865) LR, IP &D 31 13 
* L.T 644. 
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appointment itself (a) , an affidavit of service of the notice 
upon the respondent will suffice (6) 

Appointment of Medical Inspector — 

The appointment of the Medical Inspectoi rests with 
the Court and it may allow the parties to select them and 
should they not agree each may be allowed to nominate 
one (c), or each party may even nominate two, but it is not 
necessary that both parties should be examined by the same 
inspectors (d) 

Report of Medical Inspector — 

The report of the Medical Inspector is not conclusive 
and the Inspectors themselves and other medical men may 
be examined (<?) If the report of Medical Inspectors is 
not m evidence m the trial Court, it will not be admitted m 
appeal (/) 

(n) PROHIBITED DEGREES 

The prohibited degrees referred to m this section do 
not necessarily mean the degrees prohibited by the laws 
of England ( g ) The general rule for the extent of the 
prohibitions is, that it extends to those that are near of 
km and to those that are near to those that are near 
of km ( h ) So, a man cannot marry his deceased wife's 
sister's daughter for she is within the Levitical degrees (i) , 

(a) B (otherwise W)v B (1909) 25 TLR 713 

( b ) P v P (otherwise A) (1909) 25 TLR 530, 53 Sol 
Jour 486 

(c) C v C (1862) 32 L J P & M 12 

{d) B (Falsely called C) v C (1863) 32 LJ P &M 135 
( e ) W v II (falsely called, IF) (1861) 2 Sw & TR 240, 4 
LT 89 

</) Harnsonv Harrison (1842) 4 Moor PC Cas. 96 ; 13 E R 
238, P C 

{g) Lopez v Lobes (1885) 12 Cal 706 Hilliard v, Mitchell (1890) 
17 Cal 324 

(h) Hill v Good (1671) Freem KB 167, 89 E R 120* 

(i) Worthy v Watktnson (1679) 2 Show 70*89 ER 800. 
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and by affinity he is her uncle (;) A mainage within the 
prohibited degrees of consanguinity or affinity is null and 
void although one of the paities is illegitimate (k) A 
man cannot marry his first wife’s mother’s sister (/) 

By the passing of the Deceased Wife's Sister’s 
Maniage Act, 1907, a man may now legally mairy his 
deceased wife’s sister Section 1 of the above statute 
validates such a maniage for all purposes, whether the 
marriage is contracted within ot without the realm and 
whether pi 101 or subsequent to the enactment (m ), and 
although owing to the death of one of the paities, the 
assumed relationship of husband and wife had ceased to 
exist before the date of the passing of the Act (»), noi 
does the Act affect existing interests and a woman who 
married her deceased sister's husband was not disqualified 
from receiving the income from her first husband’s pro- 
perty which was left to her by will in 1902 upon trust 
“ while she lemamcd his widow ” with a gift ovei on her 
death or second marriage (o) 

See Deceased Brothel’s Widow’s Marriage Act, 1921 
(m) INSANITY 

Before pronouncing a decree of nullity on the ground 
of insanity the Couit must be satisfied that there was men- 
tal derangement existing at the time of the marriage (p ) , 

0) Clement v Beard (1699) 5 Mad Rep 448, 87 E R 756, See 
Ellerton v Gastrell (1719) 1 Com 318, 92 ER, 1090 
(k) R V Brighton (1861) IB & S 447 
(/) Butler v Gastrell (1723) Gilb. Ch 156, 145 ER 627, 

(m) Thompson v Dibdm (1912) AC 533, 107 LT 66 

in) Re Green , Green v Memall (1911) 2 Ch 275, 105 L T 350. 

(o) Re Whitfield, Hill v Mathie ( 1911) 1 Ch 810; 103 LT, 878. 

See Re Springfield , Davies v Springfield (1922) 38 TLL 
263, 66 Sol Jour 268 

(p) Pmlappa v. Lea Hangal (1906) 8 Bom L R 982, S B. Hancock 

(falsely called Peaty) v Peaty (1867) L. R. 1 P. & D 335, 
Jackson (otherwise Macfarlane ) v, Jackson (1908) P 308. 
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any state of mind which falls short of lunacy or idiocy can- 
not be allowed to be a gi ound for annulment of a marriage 
The doctor's opinion is not conclusive, it is at the most a 
guide (q) 

Marriage is a conti act as well as a religious vow, and 
like other contracts, will be invalidated by want of consent 
of capable persons (r), so, when a person is an idiot at the 
time of marriage, he or she is not capable of being bound 
by the tiansaction m any shape or form (s), nor can a 
person suffering from delusion be mentally capable ot 
entering into the contract of marriage ( t ). 

Marriage during lucid interval — 

The marriage of a lunatic during a lucid inteival is 
valid (w), but a person who has been found a lunatic by 
inquisition or whose person and estate have been commit- 
ted to the care and custody of trustees, is not capable of 
marrying unless the commission has been superseded or he 
(or she) has been declared of sane mind by the Court or by 
the Committee (2/) 


Burden of Proof — 

The burden of showing that the respondent was insane 
at the time of the marriage lies upon the party asserting 
it (w) , and when m a case of this kind a guardian ad litem 
has been assigned to a lunatic, if m the course of the suit it 
is alleged that the lunatic has since recovered his (or her) 
faculties and is then m a sound state of mind the Couxt 


(<z) Mt mil v Jones , (1934) 56 All 428 

(r) Turner v Meyers (1808) 1 Hag Con Cas 414, 161 E R. 600* 

{s) Paulappa y Lea Hangal (1906) 8 Bom L R, 982 

(0 Forster v Forster (3923) 39 T.L R 658 

(u) Cartwright v. Cartwright (1793) 1 Phil 90 

{v) Turnery Meyers (falsely called Turner) t supra 

(w) Durham v* Durham (1885) 10 P«D. 80. 
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will not make a decree at the instance of the guardian till 
that question is settled (x). 

With respect to lucid interval the onus of pi oof attach- 
es on the party alleging such lucid mtei val who must show 
sanity and competence on the part of the other party at the 
period when the act was done, and to which the lucid inter- 
val refers (y). 


Deaf and Dumb person — 

Deaf and dumb persons are competent to marry and 
may show their consent by signs provided they sufficiently 
understand the nature of the contract and the presumption 
is m favour of validity of such a marriage, the burden of 
proof being upon those who would impeach it (#) 


(iv) BIGAMY. 

Where the former husband or wife of either party is 
living at the time of the marriage and such marriage is 
legally m force the subsequent marriage is null and void (a), 
and the misconduct of the petitioner however gross, is no 
bar to a decree of nullity (&), as such a marriage is void(c) 
and the Court has no discretion as to withholding relief ( d ) 
In such a suit the identity of the parties is the most impor- 
tant point (e). 


(t) Hancock (falsely called Peaty ) v Peaty , supra 
(y) Attorney General v Paruther (1793) 3 Brown CC 409; 29 
ER 962, Re Lawrence , Laivrence v Lawrence (1916) W N 
205 

M Harrod v Ha? rod (1854) 23 L T (OS) 243* 69 ER 344 

(a) Miles v Chilton (falsely calling herself Miles) (1849) 1 Rob 

Ec 684 , 163 E R 1178 

(b) Ibid 

(c) Elliot and Sugden v Gurr (1812) 2 Phil 16; 161 RR 1064. 

Bayard (falsely called Morphew) v Morphew (1815) 2 Phil. 
321, 161 ER 1158 

(d) Bateman v Bateman (otherwise Harrison) (189$) 78 L T, 472 
<<?) Legge v. Dumbbton (falsely called Legge) (1845) 9 Jur 144 
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The Courts m India have no jurisdiction under this 
Act to grant relief m a suit for nullity except in cases in 
which it can be pioved that the marriage was solemnised m 
India, See section 2 

The offence of bigamy is punishable m India under 
section 494 of the Indian Penal Code 

Where after a decree of dissolution of marriage but 
before the lapse of six months after it is made absolute one 
of the parties to it gets married again during the lifetime 
of the other, the latter de facto marriage is null and void 
m law (/) * 

(v) CONSENT OBTAINED BY FORCE OR FRAUD 

If it can be proved that at the time of the ceremony 
either of the parties was forced to submit or was terrified 
into such an acquiescence as was apparent only or was by 
some trick, false or material misrepresentation or decep- 
tion inveigled into the marriage, that marriage is void 
There must be the voluntary consent of both parties ( g ), 
and the question of consent is one of fact and not of law(/&). 
But when a woman of full age and of sound mind has gone 
through the ceremony of mainage publicly m the presence 
of witnesses, who discovered nothing m her demeanour to 
suggest constraint and she has herself complied wit*h the 
formalities by signing her name in the Register in a clear, 
firm hand and answering questions without apparent diffi- 
culty or confusion, the Court declined to annul the mar- 
riage G) A man threatened a woman that he would shoot 
her unless she married him. In that fear she went through 

(/) Chichester v Mure (falsely called Chichester) (1863) 3 Sw & 
Tr 223 , 164 E R 1259 Warier v. Warier (1890) 15 P D 152 
Bathe v Brown (falsely called Bathe) (1915) 38 Mad l 452. 

(g) Moss v Moss (1897) P 263, 77 L T 220. 

(h) Mt TUh v Jones (1934) 56 All 428 

(i) Cooper v Crane (1891) P 369 at p 376, 6lXjP 35. 
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ihe ceremony, but the marriage was not consummated , the 
Com t granted her the decree of nullity f;) , and where a 
man was intoxicated in order to make him go through the 
ceiemon> of marriage, the man mge was annulled ( k) The 
Court also passed a decree of nullity m a case where the 
marriage ceremony was gone through at a register office, 
petitioner not knowing that she was going thiough a cere- 
mony of marriage, but thinking that they were putting 
their names down to be married in the future, and the mat- 
nage never having been consummated (/) Similai ly, 
where an Italian went thiough a ceremony of marriage 
with an English girl m England under the belief that the 
ceremony was one of betrothal and theie was neither 
cohabitation, nor consummation, nor conduct amounting 
to ratification, the marriage was declared null and void (m). 
So, where the respondent under the pretence of saving a 
woman from bankruptcy proceedings and exposure in a 
Court of law induced her to mairy him and threatened to 
shoot her if she showed that she was going through the 
marriage ceiemony not of her free will, the Court granted 
her a decree of nullity (n). Where a ward of tender age 
was forcibly abducted by her guardian, the marriage was 
annulled (o) , and so was amarnage between a trustee’s 
daughter and the cestui que trust who was a person of weak 
and deranged mind pronounced null and void and the 
pretended wife was condemned m costs (p) Where a mar- 
riage was procured by the instigation of the parents of the 

0) Bartlett v Rice (1894) 72 L T 122 

(k) Sullivan v Sullivan (1818) 2 Hag. Con, Cas. 246 , 161 E R 728 
(/) Hall v Hall (1908) 24 T L R. 756 

f m) Valter v* Vaher (otherwise Davis) (192$) 133 LT 830; 69 
Sol Jour, 746, Kelly (otherwise Hyams) v Kelly (1932) 148 
LT 143 , 76 Sol Jour 832 See Ford v Stur (1896) P. I, 

00 Scott v Sebwnght (1886) 12 P.D 21; 57 L.T, 421 

(o) Harford v Morns (1776) 2 Hag, Con Cas 423; 161 &R, 792, 

{ p ) Portsmouth ( Countess ) v. Portsmouth {Earl) (1828) l Hag. 
Ecc 355, 162 ER. 611 Wilkinson v. Wilkinson (1845) 4, 
Notes of Cases 295, Harrod v. Harrod (1834) 1 K. & J. 4 ; 
18 Jur. 853* 
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respondent, the woman being only fourteen years of age 
and under their custody and control, it was annulled (g) 

The concealment of a loathsome venereal disease is con- 
sidered a fraud sufficient to warrant a decree of nullity (r) 
But the concealment by a woman from her husband at the 
time of the marriage of the fact that she is then pregnant 
by another man does not render the marriage null and 
void (s), nor would the marnage be annulled on the ground 
that banns were published without the wife’s knowledge 
and they contained the false name and wrong age of the 
husband (t) 

The Court has no power to pronounce a decree of 
nullity of marnage because of fraud m its mducement(it) 

(vi) UNDUE PUBLICATION OF BANNS 

Marnage is a contract by which the relation of parties 
to the public is materially altered, it is a contract which is 
to be entered into by the parties with all public notoriety 
and which is the contract to be performed in a public place. 
The high impoitance of this contract has required by the 
known law of the countiy and every Christian country, 
that there shall be a publication of banns to give validity 
to a contract sut generis This condition is never relaxed 
but by dispensation m the way of licence ( v ) The 
object of publishing banns is to awaken the vigilance of 
parents and guardians and to give them an opportunity of 
protecting their rights It, therefore, requires that the 


(q) II till v Hull (falsely called M’ Arthur) (1851) 17 L T (OS) 

235 

(r) Bwendrav Ilemlota (1821) 48 Cal 283 
( S ) Moss v Moss (1897) P 263, 77 L T 220 

(*) Templeton v Tyree (1872) L R 2 P & D -120, 27 L T, 429, 

(u) Ibid Emmanual Singh v, Kamel Saraswah AIR (1934) 

Pat 670, F B 

(v) Frankland v Nicholson (1805) 3 M & S, 259, n 105 E,R 607 
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true name should be given to them (w) The act of 
causing the publication of banns of marriage is an act done 
m the preparations to marry but does not amount to an 
attempt to marry (x) If parties marry knowingly and 
wilfully without the due publication of banns the marriage 
maybe declared null and void (y), but where both the 
parties are not cognisant of the undue publication of banns 
the marriage is valid (z) 

A marriage by banns wheie by the consent of both 
parties the name ot the man was falsely stated to be “John” 
his baptismal name being “ Bowei ”, was declared null and 
void (a) Where, however, theie is a variation m the 
name, even without a fraudulent intent (.&), or the banns 
are published m a false name to the knowledge of both 
parties (c), the marriage is void 

It is doubtful whether the marriage of a minor can be 
declaied null and void by reason of undue publication of 
banns if there be no parent or guardian whose consent or 
dissent can be given to such marnage (d) 

But wheie parties, being minors, intend to contract a 
secret marriage, omit one 01 two of their Christian names, 
the marriage having held good for a number of years, no 
offence is committed (e) 


(w) Wakefield v Mackay (1807) 1 Hag Con Cas 394, 161 ER 
593 

(r) R v Peterson (1876) 1 All 3' 6 

(v) Tongue v Allen (1835) 1 Curt 38 , 163 E R 13. 

Co) Wright v Blwood (1837) 1 Curt 652, 163 ER, 231 

(a) Midglcy (falsely called Wood) v Wood (1859) Sea & Sm 

70, 164 ER 1518 

(b) R v T tleshelf (1830) 1 B & Aid 190 , 109 E R, 758 Wormed 

v Neale S’ Wormald (falsely called Neale) (1868) 19 L/XV93, 

( c ) Small v Small S Furber (1923) 67 Sol Jour 277 

(d) Holmes v> Simmons (falsely called Holmes) (1868) L R. 1 

F & D 523 , 18 L T 770 

(e) Gompertz v Kensit (187 2) L R 13 Eq 369 ; 26 L T 95 Plum- 
mer v Plummer (1917) P, 163 
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20. Every decree of nullity of marriage made 
by a District Judge shall he subject to confirmation 
by the High Courts and the provisions of section 
seventeen, clauses one, two, three and four, shall 
mutatis mutandis apply to such decrees. 

Confirmation by the High Court of the Decree passed by 
a District Judge — 

Undei section 17 of the Act a decree of dissolution 
passed by the District Judge is subject to confirmation by 
the High Court Similarly, a decree of nullity is also to 
be confirmed The provisions of section 20 of the Act do 
not contemplate confirmation aftei a lapse of six months 
There is a conflict of decisions on this point The Allaha- 
bad and the Lahoie High Courts have held that it is 
competent to the High Couit to confirm the decree before 
the expiration of six months (/), but the Bombay and 
Madras High Courts have held to the contrary (g) 

In England a decree of nullity of marriage is in the 
first instance, a decree nisi not to be made absolute until 
after the expiration of six months from the pronouncing 
thereof unless a shorter time is by special order fixed by 
the Court 

See section 1 of the Matrimonial Causes Act, 1873, 
and section 183 of the Supreme Court of Judicatuie (Con- 
solidation Act), 1925 

Under the Indian Divorce Act no provision is made 
for intervention m a suit for nullity except that the 
decree passed by the District Court is subject to confirma- 
tion by the High Court A decree passed by the High 
Court m a suit for nullity is final 


(/) 

fo) 


Caston v, Caston (1900) 22 All 270 at p 279, P B Samuel v 
Samuel A I R (1934) Lah 636, S B 
v B (1899) 23 Bom 460 Agnes Sumatln Ammal v. Paul 
(1936) 70 MLJ 321, FB 
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21. Where a marriage is annulled on the ground 
that a former husband or wife was living, and it is 
adjudged that the subsequent marriage was contract- 
ed in good faith and with the full belief of the 
parties that the former husband or wife was dead, 
or when a marriage is annulled on the ground of 
insanity, children begotten before the decree is made 
shall be specified in the decree* and shall be entitled 
to succeed, in the same maimer as legitimate chil- 
dren, to the estate of the parent who at the time of 
marriage was competent to contract. 

Regarding this section, Sir Henry Maine obsei ved m 
the Legislative Council “ This section which is taken text- 
ually from the New York Code," and resembles the provi- 
sions of the French Code and the numerous systems des- 
cended from Roman Law, permits the children to succeed 
as legitimate to the property of the parent competent to 
marry, and then relieves them protanto from the stigma of 
illegitimacy ” (h). But the children aie not declared 
legitimate 

The provisions regarding children are applicable only 
m cases where the marriage has been annulled on the 
ground of either bigamy or insanity and not on any of the 
other grounds enumerated m section 19 of the Act. 

The Court has the power to refuse to make a decree 
ntsi for nullity absolute until materials are furnished for 
deciding what provision ought to be made for the children 
of the annulled marriage (0* 


( h ) See Fort St George Gazette , Supplement dated 31st March 
1869 at p 7 

<0 Langworthy v Langworthy (1886) 11 P.D 85, 51L/T* 776 
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V — Judicial Separation. 

22. No decree shall hereafter be made for a 
divorce a mensa et toro 9 but the husband or wife 
may obtain a decree of judicial separation* on the 
ground of adultery* or cruelty* or desertion without 
reasonable excuse for two years or upwards* and 
such decree shall have the effect of a divorce a 
mensa et taro under the existing law* and such 
other legal effect as hereinafter mentioned. 

Cf sections 7 and 16 of the Matrimonial Causes Act, 
1857. 

Section 185 of the Supreme Court of Judicature 
(Consolidation) Act, 1925 

A suit foi judicial separation may be instituted eithei 
by a husband or a wife on the grounds of 

(а) adultery, or 

(б) cruelty, or 

( c ) desertion without reasonable excuse for two years 
or upwards , or 

{d) failure to comply with a decree for restitution of 
conjugal rights (;) 

Attempts at sodomy or bestiality are sufficient grounds 
for a wife's petition ( k ). 

41 May obtain a decree for judicial separation *’ 

The jurisdiction of the Court to grant a decree of judi- 
cial seperation depends on residence and not on domicil (/) 

0) Though this ground is not mentioned in sec 22 of the Indian 

Divorce Act, 1869, the Courts m India have the power to 

entertain a suit on such a ground under section 7 of the Act 
ik) Bromley v Bromley (1794) 1 Hag Con 141, n 161 E R 504 
<i) Armitage v Armitage (1898) P 178. See section 2 of the 

Act De Souza v De Souza (1935) 37 Bom. L R 55. 

12 
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The Court will at the prayer of the petitioner at the 
hearings make a decree of judicial separation instead of a 
decree nisi for dissolution although the petitioner prays 
for dissolution (m), and wheie the proof of facts fall 
short of the evidence required for a decree of dissolution 
the Court may pass a decree for judicial separation if one 
of the offences is clearly proved (») 

For notes on “ adultery ”, “cruelty”, and “desertion” 
see notes to section 10 

23. Application for judicial separation on any 
one of the grounds aforesaid, may be made by either 
husband or wife by petition to the District Court or 
the High Court; and the Court on being satisfied of 
the truth of the statements made in such petition, and 
that there is no legal ground why the application 
should not be granted, may decree judicial separa- 
tion accordingly. 

Cf . section 17 of the Matrimonial Causes Act, 1857 as 
amended by sec 19 of the Act of 1858 

“There is no legal ground why the application should 
not he granted ” — 

This provision refers to the bars to a suit, such as 
condonation, connivance, collusion between the parties to 
the suit, dealy m the institution of the suit and petitioner 
being guilty of a matrimonial offence But as a rule there 
is neither collusion nor connivance in a suit for judicial 
separation as parties are entitled m law to live separate by 
mutual consent 

(m) Dent v. Dent (1865) 4 Sw & Tr 105, 13 L T 252? 1 64 E R* 

1455, 

(n) Smith v Smith (1859) 1 Sw & Tr 359,32 JUT, (0 SJ 394, 

164 E*R 765 Rutherfordv Richardson (1923) AC 1 at p, 

7, HX. Dupiany v Duplany (1892) P, 53, S vz Russell v Russelt 

(1895) P. 315, CA. 
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Adultery of Petitioner — 

A wife who sues for judicial separation if herself 
found guilty of adultery is not entitled to relief, notwith- 
standing that the charges against the husbandare proved(p)» 
but the Court has discretion to grant relief to the guilt} 
petitioner (p) 

Existence of a Deed of Separation — 

Where by a deed of separation a husband covenanted 
with his wife to make her an allowance in consideration of 
her undertaking neither to sue for restitution of conjugal 
rights, nor for alimony, nor to molest, trouble or disturb 
the husband, and the wife notwithstanding the due receipt 
of the allowance by her instituted proceedings for judicial 
separation, the Court granted perpetual injunction against 
her restraining her from proceeding m the Divorce Court 
( q ), but where there is no covenant in the deed of separa- 
tion not to sue and no agreement to condone past offences 
the wife is entitled to a decree of judicial separation (r) ; 
and no agreement or deed which is obtained by fraud or 
duress is binding upon the wife (s). 

Cruelty ' — 

See notes to section 10 

Cruelty of the petitioner is no answer to a suit for 
judicial separation on the ground of adultery (t) 


(o) Otway v Otway (1883) 13 P D 141 , 59 L T 153 Everett v* 

Everett & Mctccullum (1919) P 298 Rhine v Rhine (1911) 
33 All 500, SB ' 

(p) Gooch v Gooch (1893) P 99 at p 105 

(q) Flower v Flower (1871) 25 L T 902 , 20 W R 231 

C r ) Moore v Moore , Chadwick and Griffiths (1887) 12 P D, 193: 
57 I, T, 568 


(s) Adamson v Adamson (1907) 23 TXR, 434 
Holroyd (1920) 36 T.L.R 479 at p 480 
|£f) Tuthtll v Tuthill (1862) 31 L J P 8c M 214 


Holroyd v 
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Desertion — 

See notes to section 10 

In a suit for judicial separation on the ground of 
p desertion the petitioner is not entitled to relief if the deser- 
tion was the cause of the petitioner’s misconduct {u)„ 
Undue delay — * 

Delay m instituting the proceedings m a matrimonial 
cause is to be accounted foi (v) , but mere delay m the case 
of a woman is no bar to relief (w) Lapse of time, though 
not an absolute bar, yet taken m connection with other 
circumstances may show that the suit was not a bonafide 
one and it may be dismissed(^) And where a deed of 
separation has been executed between a husband and wife 
who had continued to live apart and the wife more than 
five years afterwards by counterclaim to an action by the 
husband to enforce the deed, claimed as against him a judi- 
cial separation on the gi ound of the husband's alleged cru- 
elty, the Court held her right to relief barred by lapse of 
time and by the execution of the deed of sepaiation (y). 

When there is unreasonable delay m presenting the 
petition the Court will require to be satisfied of the sincerity 
of the petitioner ( 3 ) 

wife deemed 24. In every case of a judicial separation un- 

respect lo der this Act, the wife shall, from the date of the 
property uired sentence, and whilst the separation continues, be 
considered as unmarried with respect to property of 
every description which she may acquire, or which 
may come to or devolve upon her. 

(u) Russel v Rustel (1895) P, 315 ~~ 

(v) Best v Best t Lady ) (18X4) 2 Phil 161, 161 E R. 1X07 

(w) Popktn v Popkm (1794) 1 Hag Ec 765, n , 162 E R 745. 

Poster y Foster (1921) P 438 

(x) Mathews v Mathews (1860) 3 Sw. & Tr 161 , 2 L T, 472; 164 

ER 1235 Smallwood v Smallwood (1861) 31 LJ P.3,5 
v L T 324 Boulting v Boultmg (1864) 33 LJ P 33 , 9L T 77 9, 

(y) Bisant v. Wood (3879) 12 Ox. D. 605 , 40 L T. 445, 

GO Boultmg v Boulting , supra. 
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Such property may be disposed of by her in: all 
respects as an unmarried woman and on her decease 
the same shall, in case she dies intestate, go as the 
same would have gone if her husband had been 
then dead: 

Provided that, if any such wife again cohabits 
with her husband, all such property as she may be 
entitled to when such cohabitation takes place shall 
be held to her separate use, subject, however, to 
any agreement in writing made between herself and 
her husband whilst separate. 

Cf section 25 of the Matrimonial Causes Act, 1857, 
and section 8 of the Matrimonial Causes Act, 1858 

Section 194 of the Supreme Court of Judicature 
(Consolidation) Act, 1925 

See sections 20 and 21 of the Indian Succession Act, 
1925, and section 4 of the Married Women's Property Act, 
1874 The latter Act applies to persons whose domicile is 
not British India (a). 

“ Wife considered unmarried with respect to property of 
every description ” — 

The property with respect to which a married woman 
who has obtained a decree for judicial separation is to be 
considered as a feme sole is only such property as shall be 
acquired by or come to, or devolve upon her after the date 
of the decree and during the continuance of the separation 
(&), so also, money accumulated for the use of the wife 
between the date of the desertion and the passing of the 
decree for judicial separation would be paid to the wife to 


lttl 


k«) dllumuddy v Braham (1879) 4 Cal 140. 

K) Waite v, Morland* (1888) 38 Ch D. 135, 59 L. T. 185 
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the exclusion altogether of the husband (c) and she would 
be entitled absolutely to all the property subsequently com- 
ing into possession ( d ) All the wife's choses m action 
not reduced into possession at the date of the decree of 
judicial separation become her absolute property as if she 
were a feme sole (e) Similarly, a legacy left to the wife 
for her separate use and without the power of anticipation 
should be paid to her absolutely if she was separated from 
hex husband before the date of the will (/). Where a 
married woman, subsequent to the obtaining of a decree of 
judicial separation became entitled to certain stocks, it was 
held the stock belonged to her as if she were a feme s ole 
and was not included m a covenant to settle all property 
during the coverture (g), but not any reversionary inter- 
est to which the wife was entitled at the date ot the settle- 
ment though it fell into possession during the separa- 
tion (&)• 

Alimony to wife not “ separate estate ” — 

Alimony received by a wife under a decree for judicial 
separation from her husband is not “ separate estate ” 
chargeable by the wife (*)« 

25. In every case of a judicial separation under 
this Act, the wife shall, whilst so separated, be 
considered as an unmarried woman for the purposes 
of contract, and wrongs and injuries, and suing and 
and being sued in any civil proceeding and her 


Separated 
wife deemed 
spinster for 
purposes of 
contract and 
suing. 


(c) Re Ford (1862) 32 Beav. 621 , 8 L. T 625 

(d) Re Insole (1865) 35 Beav 92, 13 L T 455, LR 1 Eq 470. 

( e ) Johnson v Lander (1869) 38 L J Ch 229; 19 L T. 592 

Re Emery’s Trust (1884) 50 L T. 197 
(/) Munt v dynes (1872) 41 L. J. Ch, 639 , 27 L. T 366 

( g ) Dawes v Creyke (1885) 30 Ch. D 500 , 53 L T. 292 

(h) Davenport v Marshall (1902) 1 Ch. 82, 85 L. T 340 
(t) Anderson v. Hay (Lady) (1890) 1T.L R. 113, 
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husband shall not be liable In respect of any con- 
tract, act or costs entered into, done, omitted or 
incurred by her during separations 

Provided that where, upon any such judicial 
separation alimony has been decreed or ordered to 
be paid to the wife, and the same is not duly paid 
by the husband, he shall be liable for necessaries 
supplied for her uses Provided also that nothing 
shall prevent the wife from joining, at any time 
during such separation, in the exercise of any joint 
power given to herself and her husband. 

Cf. section 26 of the Matrimonial Causes Act, 1857, 

Section 194 of the Supreme Court of Judicature (Con- 
solidation) Act, 1925 

The wife shall , whilst separated , he considered as an 
unmarried woman ” — 

A married woman who has obtained a decree of judi- 
cial separation can sue and be sued by herself in actions of 
tort as well as m actions of contract (;), but she cannot 
contract so as to affect or bind her separate property 
acquired before the separation in respect of which she is 
restrained from anticipation (fe). 

" Alimony not paid husband — 

he shall be liable for necessaries supplied to the wife '* — 

Where a husband turns away his wife, he gives her 
credit wherever she goes and must pay for necessaries for 
her (/) and while they cohabit together the husband shall 
answer all contracts of the wife for necessaries for, his 
assent shall be presumed (m); the onus being on him to 

0) Ramsden v Brearley (1875) L R. 10 Q B. 147; 32 L* T 24, 

(k) Htll v Cooper (1893) 2 Q B 85 

</) Ethenngton v Parrot (1703) 90 E R. 955, 

(m) Ibid Harrison v Grady (1865) 13 L. T 360. 
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show, m case of litigation, that the goods were furnished 
in such circumstances that he was not liable to pay for 
them (n), or that his wife had neither express nor implied 
authority to act as his agent (< 9 ), or that the wife was al- 
ready adequately provided with necessaries and that there 
was no necessity for the articles delivered unless the 
tradesman could show an express or implied assent of the 
husband to the contract made by the wife (p) But where 
the wife leaves the husband and lives separate and others 
have notice of the separation, the husband is not liable (q) , 
it being incumbent on the tradesman suing the husband to 
prove that the separation was justified (r) Where, how- 
ever, the wife is living in open adultery her husband is not 
bound by any contract she may make even for necessaries 
(*0 A was the manager of a limited Company’s hotel 
where his wife acted as Manageress, they cohabited, he 
made his wife an allowance for clothes, but forbade her to 
pledge his credit foi them She purchased clothes from a 
tradesman, the bills were at first made out m her name and 
were paid by her She afterwards incurred with the same 
tradesman, a debt for clothes, payment for which was 
demanded from the husband with whom previously they 
had had no communication and the husband was held not 
liable (0 If the husband makes to his wife a fixed al- 
lowance which is suitable to the standard of their domestic 
life, the wife has no right to pledge his credit for the mat- 
ters covered by the allowance (u) But the mere fact that 

O) Clifford v Laton (1827) 3 C & P 15 Seaton v Benedict 
(1828) 5 Bing 28, 130 E R 960 

( 0 ) GirdhanLa f v Crawford (1886) 9 All 147 Reid v, Teakle 
(1853) 13 C B 627, 138 E, R. 1346 

( p ) Seaton v Benedict , supra 

( q ) Robison {Robinson) v Gosnold (1704) 87 E R 927 

(r) Clifford v Laton, supra 

(s) Emmett v Norton (1838) 8 C & P 506 Atkyns v Pearce 

(1857) 29 L T (OS) 212 

(t) Debenham v Mellon (1880) 6 App Cas 24; 50 155 „ 

43 L T 673 , Morel v Westmorland (1904) A C. 11. 

( u ) Miss Gray Ltd v Cathcart (Earl) (1922) 38 TLR 562 
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a wife has a separate income does not negative her autho- 
rity to pledge her husband's credit for necessaries Cv), nor 
does it exonerate a husband from the obligation of paying 
her dress bills (w) But where the tradesman gives credit 
to the wife and not to the husband at all, knowing that she 
is a married woman, the husband is not liable (x) 

Money lent to wife — 

If a man lends a married woman money to buy ‘ neces- 
saries ' and she does so, he has no remedy against the hus- 
band (y ) 9 but a person who advances to a deserted wife 
money to enable her to supply herself with necessaries has 
a remedy in equity against the husband (sr) There is no 
authority m a married woman, living apart from her hus- 
band to borrow money on his credit (a) But where the 
husband is a lunatic the person lending money to his wife 
during the period of lunacy is entitled to recover it from 
the lunatic's estate (b) 

Wife forbidden to pledge husband's credit — 

A husband who is able and willing to supply his wife 
with necessaries and who has forbidden her to pledge his 
credit, will not be held responsible for necessaries bought 
by her(c) But the prohibition to the wife not to pledge 
the husband's credit must be a direct, present, positive and 
absolute prohibition and not a mere complaint of extrava- 
gance or a declaration as to the future (d). A husband has 

(v) Seymour v, Kmgscote (1922) 38 T L R 586 

(w) Callot v Nash (1923) 39 T L R 292 
(*) Ibid 

Oy) Harris v Lee (1718) 2 Eq Cas 135 , 24 E R 482 Re Cook , 
Exparte V email (1892) 10 Mor 8 
(z) Jenner v Moms (1861) 30 L J Ch 361 , 45 E R 795 Deare v 
Soutten (1869) L R 9 Eq 151 , 21 L T 523 

(a) Paule v. Coding (1861) 2 F. & F. 585. 

(b) Re Wood’s Estate, Davidson v Wood (1863) 32 LJ Ch 400, 

46 E R 185. ^ 

( c ) Re Cook , Exparte Holmes (1892) 10 Mor. 12. 

[dj Morgan r, Chetwynd (1865) 4 F & F 451 
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a right to limit the expenditure of his wife, and if it is made 
out to the satisfaction of the Court that he has actually 
done so, he will not be liable for the debts contracted by the 
wife m opposition to his directions (e) 

Allowance to wife — 

Where a husband during temporary absence from home 
makes an adequate allowance to his wife for the supply of 
herself and family with necessaries and a tradesman with 
notice of this, supplies her with goods the husband is not 
liable for the debt (/) But in the absence of notice if 
goods are delivered by a tradesman m the house m which 
the wife is living, the onus is upon him to prove that the 
goods supplied were necessaries, and that the allowance 
given to the wife was inadequate ( g ) And where a hus- 
band living with his wife makes her a sufficient allowance 
for dress, he is not liable for dresses supplied to her with- 
out his knowledge (7i), nor would he be liable for neces- 
saries which are excessive in extent and such as the husband 
never would have authorised, (i) 

In determining the wife’s authority to pledge the hus- 
band’s credit the extravagant nature of the wife’s orders 
is a matter to be taken into consideration, as showing she 
had no such authority (;) 

Husband's lunacy — 

A husband is liable for necessaries supplied to his wife 
during the period of his lunacy ( k ) and the wife is entitled 

(e) Shoolbred v Baker (1867) 16 LT. 359 Jolly v. Rees (1864) 
33 L J C P 177, 143 ER 931, Remmmgton v Broadwood 
(1902) 18 T L R 270, C A, 

{/) Holtv Bnen (1821) 4 B & Aid 252, 106 ER 930 

(g) Dennys v Sergeant (1834) 6 C & P 419 

<A) Reneaux v Teakle (1853) 8 Ex 680, 155 E R t 1525, 

(i) Freestone v Butcher (1840) 9 C & P 643 
<j) lane v Ironmonger (1844) 13 M & W 368; 153 ER 152 
(k) Richardson v Du Bots (1869) LR 5 OB 512 Read v, 
Regard (1851) 6 Ex 636, 17 L,T.O,S 145; 155 E.R. 698, 
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to pledge Lis credit for necessaries (/) But the rule of the 
Lunacy Court is to suboidmate the rights of a lunatic’s 
creditors to lus needs so that the creditors will only be 
allowed to enforce their claims against any of his property 
which has come within the protection of the Courts if the 
property is more than sufficient for his support Cm). 

Necessaries 

The word necessaries” cannot be exhaustively de- 
fined It varies with the rank, position, profession and 
wealth of the parties That which might be necessary for 
a peeress would be extravagant and wasteful luxury for 
the wife of a village headman, that which is necessary to 
one may not be necessary to another. It is a mixed ques- 
tion of law and fact ( n ), and whilst considering whether 
the goods supplied were ‘necessanes’ or not, evidence 
should be given not only of the style of the husband’s living 
before the separation, but of the amount of his income and 
the style of living of the wife at the time the goods were 
supplied (o) , for the law infers that the wife has implied 
authority to contract for things that she as the manager of 
the household considers really necessary and suitable to the 
style m which the husband chooses to live ( p ) 

Provision for children — 

Though a husband is not bound to provide for the 
children of his wife by a formei husband, yet if he takes 
them mto his house and they become part of his family he 
shall be deemed to stand in loco parentis and be liable m a 
contract made by his wife for their education ( q ) And 

( l ) Re Wood's Estate ; Davidson v. Wood (1863) 32 L. J Ch 400, 

8 L/E 476, 46 E,R. 185 
<m) Re Farnkam (1895) 2 Ch. 799 
(n) Joyonam v. Mahadeb Sahay (190?) 36 Cal 763 

Harvey v. Norton (1840) 4 Jur. 42 
b) FMhpson Y Hayter (1870) LR.6CP 38 , 23 L.T 556. 
iq) Stone Vv Carr (1799) 3 Sp. 1. 
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when the custody of the child is with the mother who is 
living separate from the husband, the reasonable expenses 
of providing for it are part of the reasonable expenses of 
the wife and are 'necessaries’ for which she has authority 
to pledge her husband’s credit (r) Expenses for the 
education of children are 'necessaries’ (s) 

Jewellery and furniture — 

Articles of jewellery are not 'necessaries’ for which 
the husband could be held liable (jf)jbutthe furniture for 
a house which the wife has taken for her own residence is 
'necessary’ fora married woman who lives separate ( u ) 

Medical attendance — 

Medical attendance is one of the most primary 'neces- 
saries’ for which the husband is liable (v) For a thing 
to be a 'necessary ’ it must be necessary under the circum- 
stances m which the wife is placed (w) Shampooing 
though not a ' necessar> ’ m the legal sense and more of a 
luxury may m certain circumstances be considered a 
'necessary’ (x). So also, are the expenses of the wife’s 
stay at a watering place, if they be reasonably incurred for 
her health ( y) 

Costs of legal proceedings — 

The wife is entitled to pledge her husband’s credit for 
costs of legal proceedings as 'necessaries’ supplied to 
her ( z ) See notes on 'Costs’. 

(r) Bazeley v Border (1868) L R 3 Q B 559, 18 L T 756 
(/) Colhns v Cory (1901) 17 T L R 242 
(0 Montague v Benedict (1825) 3 B & C 631, 107 E R 867 
{u) Hunt v De Blaqmere (1829) 130 E R 1174 

(v) Harrison v Grady (1865) 13 L, T 369 Fornstall v Lawson r 

Connelly & Lawson (1876) 34 L T 903 

(w) Canham v Howard (1887) 3 T L R 458. 

(#) Ibid 

(y) Thompson v Harvey (1768) 4 Burr 2177, 98E, R 136. 

(z) Payne & Co v Piroska (1911) 13 Bom* L t R, 920, Ottccway v. 

Hamilton (1878) 47 L J Q B 725, C A Re Wingfield (1904) 
2 Q? 665, C.A. Abrahams v Buckley (1924) 1 JCB, 903. 
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§ 26 


26. Any husband or wife, upon the application 
of whose wife or husband, as the case may be, a 
decree of judicial separation has been pronounced, 
may at any time thereafter, present a petition to the 
Court by which the decree was pronounced praying 
for a reversal of such decree, on the ground that it 
was obtained in his or her absence, and that there 
was reasonable excuse for the alleged desertion, 
where desertion was the ground of such decree. 


The Court may, on being satisfied of the truth 
of the allegations of such petition, reverse the 
decree accordingly, but such reversal shall not 
prejudice or affect the rights or remedies which 
any other person would have had, in case it had not 
been decreed, in respect of any debts, contracts, or 
acts, of the wife incurred, entered into, or done 
between the times of the sentence of separation and 
of the reversal thereof. 


Reversal of decree of separation — 

Cf section 23 of the Matrimonial Causes Act, 1857 

Sections 185 and 195 of the Supreme Court of Judica- 
ture (Consolidation) Act, 1925 

Rules 47-50 of the Matrimonial Causes Rules, 1924 

Section 185 of the Judicature Act does not provide 
for the reversal of the decree of judicial separation pro- 
bably on the ground that the decree is automatically reversed 
on the husband and wife resuming cohabitation But the 
Court has the power to rescind a decree of judicial separa- 
tion where the parties have resumed cohabitation (a), or 


(a) Oram v Oram (1923) 129 L T 159 Miller v Miller (1928) 
n Sol Jour* 205 


Decree of 
separation ob- 
tained during 
absence 
of husband or 
wife may be 
reversed 
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where the decree was granted to a wife (petitioner) guilty 
of adultery the Court being of opinion that she did not 
require its protection (b) 

“ Decree obtained m hi c or her absence ” — 

Absence means non-appearance m the suit and not 
absence without knowledge or notice of the suit (c), and a 
decree having been obtained m the husband's absence is a 
good ground for its discharge, but it is not sufficient m 
such a case to allege merely the non-appearance of the res- 
pondent but the husband's petition must set out the cause 
of his non-appearance and must also state circumstances 
tending to show that the decree was wrong on the merits (d) 

The decree is, however, not set aside on the parties 
resuming cohabitation ( e ) though the Court has discretion 
to do so. (f) 

See section 60 of the Act 

VI — Protection Ordfrs 

Deserted wife 27. Any wife to whome section 4 of the Indian 

may apply to 

tection forpr °’ Succession Act, 1885, does not apply, may, when 
deserted by her husband, present a petition to the 
District Court or the High Court, at any time after 
such desertion, for an order to protect any property 
which she may have acquired or may acquire, and 
any property of which she may have become pos* 
sessed or may become possessed after such desertion, 
against her husband or his creditors, or any person, 
claiming under him. 


(6) Grosst v Grossi (1873) L R 3P & D 118, 28 L T, 371* 
Everett v Everett & McCullum (1919) P 298 

(c) Phthps v Philips (1866) L R IP & D 169; 14 L*T. 604 

(d) Ibid 

(e) Mathews v Mathews (1912) 3 K B 91 

(f) Oram v. Oram (1923) 39 T. L R 332. 
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§ 27 

Cf . section 21 of the Matnmomal Causes Act, 1857 

Section 6 of the Matnmomal Causes Act, 1858 

Section 226 of the Supreme Court of Judicature (Con- 
solidation) Act, 1925 and the Sixth Schedule thereto 

te Any wife to whom section 4 of the Indian Succession 
Act , 1865, does not apply " — 

See sections 20 and 21 of the Indian Succession Act of 
1925 (XXXIX of 1925) 

See section 7 of the Married Women's Property Act, 
1874 (III of 1874) 

Sections 20 and 21 i elate to the effect of marriage on 
the wife's property, but the order of succession to such 
property is not thereby affected (g) 

The domicil of the wife is the domicil of the husband 
Therefore, if a woman domiciled in British India marries 
a man domiciled out of British India, the husband will not 
acquire any right over the wife's property during their joint 
lives, but if she predeceases the husband he will be entitled 
to the whole of her property to the exclusion of the child- 
ren according to English law (A) 

u When deserted by her husband " — 

For notes on ‘desertion' see notes to section 10 

The wife's petition is to be supported by affidavit and 
must state facts to satisfy the Court of the fact of the deser- 
tion on the part of the husband (i) When the husband 
makes a bonafide offer to return to cohabitation the wife 
is not entitled to any protection order under this section (;)* 



Shapurji v Dossabhoy (1906) 30 Bom. 359 
Miller v* Administrator General of Bengal (1875) I Cal 412 
Hill v Administrator General of Bengal (1896)23 Cal 506 
Exparte Sewell (1858) 28 L J\P 8, 

CargtU r Cargill (1858) 1 Sw & Tr. 235 ; 31 L T (O S ) 332 ; 
164 E R 708 Usher v. Usher (1922) 128 L T 26 
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“Property which the wife may have acquired or may 

acquire 33 — 

Where a married woman who was deserted by her 
husband was left executrix and residuary legatee under a 
will after proving which she obtained an order for the 
protection of her property, she was held entitled to trans- 
fer consols standing in the name of the testatrix and to 
receive dividends thereon as if she was a feme sole (k) 
Similarly, the wife would be entitled to the payment of a 
fund bequeathed for her separate use by her father with- 
out power of anticipation (/), or to any fund m Court re- 
presenting a legacy bequeathed to her ( m ) 

The protection of an order granted to a wife is 
confined to the lawful earnings of a lawful industry and 
does not extend to earnings or property purchased with 
earnings acquired by her as keeper of a brothel ( n ) The 
property acquired by a woman’s lawful exertions can 
be willed away by her ( o ) The effect of the protection 
order is that the wife can sue and be sued by herself in 
actions of tort and of contract ( p ) Such protection order 
will protect her reversionary property, though such rever- 
sionary property be not mentioned in the order itself ( q ) 

The protection order is not retrospective and a married 
woman is not entitled to commence an action in her own 
name before obtaining the protection order ( r ) , though the 


( k ) Bathe v Bank of England (1858) 27 LJ Ch 630, 31 L T 
(O S ) 230 

(0 Cooke v Fuller (1858) 26 Beav 99, 53 E R 831 
{ m ) Re Kingsley’s Trust ? (1858) 26 Beav 84 at p 86, 53 E R 828* 
See Re Kingsley , Ex parte Wooley , (1858) 32 L T 0 S, 25 

(n) Mason v Mitchell (1865) 34 L 1 Ex 68, 11 L T 714 

(o) In the Goods of Elliot (1871) L R 2 P & D 274 , 25 L T 203 
{p) Ramsdenv Brearley (1875) L R 10 Q B 147, 32 L T. 24 Re 

Ramsdon’s Trusts (1859) 7 WR, 184 
(q) Re IV hit ting ham’s Trust (1864) 10 L T, 368, 12 W R 775 
<r) Midland Railway Coy v Rye (1861) 10CBNS 179; 9WEU 
658, " 
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specific mention m the order of all property acquired by a 
married woman after desertion and before the grant of the 
order would make the order retrospective m effect and 
would date back to the commencement of the desertion ($), 
but the wife cannot bind or in any way affect her separate 
piopeity acquired before the desertion in respect of which 
sheis restrained from anticipation and, therefore, a creditor 
who has obtained judgment against her upon a contract 
made after the desertion cannot obtain execution against 
such pioperty (f)« Where, however, the wife is before 
such desertion entitled to any choses in action which are not 
reduced into possession till after the desertion such pro- 
perty will be protected by the order (w). 

By obtaining a protection older a wife does not deprive 
herself of her right to alimony pendente hte m a suit sub- 
sequently instituted by her for dissolution of mainage ( v ), 
but she has no longer any authority to pledge her husband's 
credit (w) 

28 * The Court, if satisfied of the fact of such CoUrt may 
desertion, and that the same was without reasonable protection 
excuse, and that the wife is maintaining herself ° r er ’ 
fay her own industry or property, may make and 
give to the wife an order protecting her earnings 
and other property from her husband and all 
creditors and persons claiming under him. Every 
such order shall state the time at which the deser- 
tion commenced, and shall, as regards all persons 
dealing with the wife in reliance thereon, be con- 
clusive as to such time. 

(s) In the Goods of Elhot (1871) L R 2 P & D 274. 25 LT 203, 

It) Hill v. Cooper (1893) 2 Q.B 85 . 69 L T 216 
<«) In Re Coward (1875) LR. 20 Eq. 179, 32 L T 682. Nicholson 
v. Drury Buddings Estate Co ( 1377, 7 Ch D 48, 37 LT 459 
(v) Hakewtll v. HakewUl (1860) 30 L.J P. 254, See section 36 of 
h. the Act, 

) Ihd. 
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Cf section 9 of the Matrimonial Causes Act, 1858 

A protection order should be in general terms, the 
Court having no power to decide what title the wife may 
have to specific property {x) 

Date of commencement of deset Hon — 

The date upon which the desertion is found to have 
commenced should be inserted m the finding of fact and 
should appear upon the face of the order (y), but the 
omission to mention the date is not a material objection to 
the order ( c ) 

29. The husband or any creditor of, or person 
claiming under him, may apply to the Court by 
which such order was made for the discharge or 
variation thereof, and the Court, if the desertion has 
ceased, or if for any other reason it think fit so to 
do, may discharge or vary the order accordingly. 

Discharge or variation of the order — 

The order once made remains m force until dis- 
charged (a) 

A protection order will be discharged on the applica- 
tion of the husband if he satisfied the Court that there 
never was any desertion ( b ) The application is to be 
made to the Court that granted the order (c) and no other 
judge has the power to discharge it (d) An application 
to discharge the order is not limited to the lifetime of the 
married woman A claim to pronounce against the validity 

(#) Exparte Mulhneux (1858) 1 Sw & Tr 77, 164 iER 636 
(y) Fengl v Fengl (1914) P 274 Joseph v Joseph (1915) P, 122 
Gar) Pulford v Pulford (1923) P 18 

(a) Mathews v Mathews (1912) 3 K B 91,107LT 56, Jones v 

Jones (1924) P 203 

(b) Fudge v Weedon (1859) 4 De G & J 216 , 33 L T (OS) 214- 

(c) R v Arnold (1864) 10 L T 458 , 12 W R 756 

(d) Re Sharpe (1864) 10 L T 458 , 12 W R, 756 
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of the will of a married woman who had obtained a pro- 
tection order and a counterclaim to discharge the order 
may be included m the same action 0). An order obtain- 
ed by a wife by false statements, or by the suppression 
of material facts from the Court and without notice to 
the husband is an invalid order and must be set aside on 
the husband's application (/) and even after the wife's 
death ( g ) 

30 , If the husband, or any creditor of, or per- 
son claiming under, the husband seizes or continues 
to hold any property of the wife after notice of any 
such order, he shall be liable, at the suit of the 
wife (which she is hereby empowered to bring), to 
return or deliver to her the specific property and 
also to pay her a sum equal to double its value. 

Husband's habihty after notice of the order — 

See section 21 of the Matrimonial Causes Act, 1857. 

The protection order operates from the date of deser- 
tion ( h ). 

31. So long as any such order of protection re. 
mains in force, the wife shall be and be deemed to 
have been, during such desertion of her, in the like 
position in all respects, with regard to property 
and contracts and suing and being sued, as she 
would be under this Act if she obtained a decree of 
judicial separation. 

So long as such order of protection remains m force " — 

The protection order places the wife in the position of 
a feme sole and she can sue and be sued in her own 

(#) Mudge V, Adame (1881) 6 P D 54 , 44 L T 185 
iff) Mahoney v McCarthy (1892) P 21 

) Hopkins v, Bulbeck (1920) 64 Sol Jour 409 
I, In the Goods of Blhot (1871) TL,R 2 P, & D 274 


Liability of 
husband 
seizing wife's 
property after 
notice of 
order 


Wife's legal 
position 
during 
continuance 
of order 
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Petition for 
restitution of 
conjugal 
rights 


name («} and can maintain an action in respect of her own 
earnings (;), but cannot pledge her husband's credit (k) 

Death of wife mt estate in husband’s lifetime — 

On the death of the wife who had obtained a protec- 
tion order m the lifetime ot the husband intestate, letters 
of administration may be granted to one of her next of 
km, limited to such personal property as she had acquired, 
or become possessed of since the desertion without speci- 
fying of what that property consisted ( l ) ; and where the 
wife has left a minor son the grant of letters of adminis- 
tration may be made to the guardian elected by the son 
and without citing the father (m) 

Effect of the Supreme Court of Judicature (Consolida- 
tion) Act , 1925 « 

This Act has repealed section 21 of the Matrimonial 
Causes Act of 1857 so far as it relates to the High Court 
and has repealed section 6 of the Matrimonial Causes Act, 
1858, altogether The junsdiction of the Courts is abo- 
lished in such matteis 

VII — Restitution of Conjugal Rights 

32. When either the husband or the wife has, 
without reasonable excuse, withdrawn from the 
society of the other, either wife or husband may 
apply, by petition to the District Court or the High 
Court, for restitution of conjugal rights, and the 
Court, on being satisfied of the truth of the state- 
ments made in such petition, and that there is no 

0) Ramsden v Brearley (1875) L R 10 Q B 117 , 32 L X 24 
0) Thomas v Head (I860) 2 F & F 88 at p 91 
(&) Hakewill v Iiakezmll (1860) 30 L J P 251 

(l) In the Goods of W orman (1859) 1 Sw & Tr 513 ; 29 L J.P 164. 

(m) In the Goods of Stephenson (1866) LR IF & D 287, 15 , 

L T 296 In the Goods of Jones (1904) 74 L J F 27. Serf 
Attorney General for Alberta v Cook (1926) A C 444 
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legal ground why the application should not be 
granted, may decree restitution of conjugal rights 
accordingly. 

Cf section 17 of the Matrimonial Causes Act, 1857 

Section 5 of the Matrimonial Causes Act, 1858 and 
section 5 of the Act of 1884 

Section 186 of the Suprme Court of Judicature (Con- 
solidation) Act, 1925 

Rule 20 of the Matrimonial Causes Rules, 1924 

The former doctrine of the Ecclesistical Court, and of 
the Divorce Court for some years after the Act of 1857, that 
there was no defence to a suit for restitution, but a matri- 
monial offence by the petitioner is not now law The Peti- 
tioner must prove that he or she is sincere m desiring a 
return to cohabitation («), but the mere intention to take 
proceedings for divorce if the order for restitution is not 
obeyed is not a proof of insincerity (n i) Where matrimo- 
nial cohabitation is suspended it is not competent to the 
wife to sue the husband, or the husband the wife, for resti- 
tution of conjugal rights pending cohabitation ( o ) 

Where the husband refuses to live with his wife and 
only makes her an inadequate allowance the wife is entitled 
to sue for restitution of conjugal rights (#). 

If the petitioner is guilty of adultery he or she cannot 
obtain a decree of restitution ( q ) 


<*) Lacey v Lacey (1931) 47 T.L R 577 

(»i) Harnett Jv Harnett (1924) P 41, affirmed by the Court of 
Appeal at p 126 

(O) Orme Ornte (1824) % Add. 382; 162 E R 335, 
fcr ‘) Wmkworth v, Wmkwortk (1908) 25 T.L.R 54, 

Hope v, Hope (1858) 1 Sw. & Tr 94; 164 E.R. 644 
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Written demand for return to cohabitation — 

See Rule 3-A of the Matrimonial Causes Rules, 1924 

Before a citation m a suit for restitution of conjugal 
rights is allowed to issue the Court must be satisfied by affi- 
davit that a written demand for cohabitation and for the 
restitution of conjugal rights has been made upon the res- 
pondent and that aftei a reasonable opportunity for com- 
pliance therewith such cohabitation and restitution of con- 
jugal rights have been withheld (r) The demand must be 
of a conciliatory character (s), but it is not to be expected 
that a letter written under such circumstances should be of 
an affectionate nature, and provided the request is clear the 
Court will not inquire too closely into the peremptory 
character of the precise words which were used (t), but 
would take into consideration the nature of the respond- 
ent's reply ( u ) 

Service of the letter — 

Where the respondent is out of the jurisdiction of the 
Court and his or her whereabouts are not known, the letter 
of demand may be served on his or her solicitors (z/), so also, 
where the respondent is evading service and is keeping out 
of the way the Court may allow the written demand to be 
served on his or her male relation (father), coupled with 
the requirement that it should be advertised (w) Where 
the letters of demand addressed to the respondent at his 
last known residence and place of business, respectively, 


O) 

(s) 

(0 

(u) 

(v) 

(w) 


Re Tucker (1897) P 83 , 77 L f T 140 

Field v Field (1888) 14 P D. 26 , 59 L T 880 Neumann v. 
Neumann (1913) 29 T L R 213 , 108 L T 48 
Elliot v Elliot (1901) 85 L T. 648 
Naylor v Naylor (1920) 122 L T. 801; 64 Sol Jour, 257 
Waters v Waters (1875) 34 L T 33 Macarlhur v Macarthim 
(1889) 58 LJ P 70 ' J 

Re Sheehy (1876) 1 P D. 423, 
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Lad been returned through his Solicitors unopened, substi- 
tuted service was allowed to be made on the husband’s Soli- 
citors (x) The service of the letter as well as the citation 
can be effected even out of the jurisdiction of the Court ( y ) 

Ciuelty — Unfounded charge of bigamy and theft — - 

The Court would refuse to decree restitution of conju- 
gal rights where the husband beat and expelled his wife 
from his house, and also charged her falsely with theft and 
bigamy (s) To justify a refusal for the restitution of 
conjugal lights, the causes must be grave and weighty and 
such as to show a moral impossibility that the duties of 
married life can be discharged (a) 

Husband suffering from a loathsome disease — 

When the husband is suffering from any of the loath- 
some diseases, such as leprosy or syphilis at the time of the 
institution of a suit for restitution of conjugal rights, the 
Court should refuse him relief ( b ) The criterion of 
legal cruelty, justifying the wife’s desertion is the same 
m this country as m England, namely, whether there has 
been actual violence of such a character as to endanger 
personal health or safety, or whether there is the reasonable 
apprehension of it ( c ) 

The Court has no discretion to refuse a decree for res- 
titution of conjugal rights for other causes than those which 
in law justify a wife in refusing to return to cohabitation, 
and the Court cannot refrain from passing a decree m 

Or) Re Tucker (1897) P 83 , 77 L T 140 

(y) Bateman v Bateman (1901) P. 136 Perrin v Perrin Powell 

v Powell (1914) P 135 at pp 139-140 

(z) Uka Bhagvan v Bat Hetu (1880) P J 322. 

i a) Htrabat v Dkanjtbhat (1900) 2 Bom L R. 845 
b) Bat PremkUvar v Bhika Kalhanp (1865) 5 Bom H.C R A C J 
209 

|C) Yamunabat v Narayan (1876) 1 Bom 164 
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favour of the plaintiff because it considers that it would not 
be for the benefit of either side that the decree should be 
granted ( c t ) 

Agreement to separate — 

A contract by which a husband has agreed to allow his 
wife to live separate is a good defence to a subsequent suit 
by him for restitution of conjugal rights (d). It was, how- 
ever, held by the English Court that such an agreement was 
no bai to such a suit (e). 

Limitation — 

The refusal of a wife to return to her husband and 
allow him the exercise of conjugal rights consitutes a con- 
tinuing wrong giving rise to constantly recurring causes of 
action on demand and refusal (/). A positive refusal on 
the part of the wife to return to her husband is not essen- 
tial to give the husband a cause of action ( g ) 

In 1885 the plaintiff obtained a decree against his wife 
for restitution of conjugal rights which was never executed* 
In 1887 she returned to his house and stayed with him for 
two months She afterwards deserted him again There- 
upon, plaintiff filed a second suit and the suit was not barred 
as the second withdrawal from cohabitation constituted a 
fresh cause of action ( h ). 

Delay — 

Where there is unreasonable delay m seeking restitu- 
tion of conjugal rights the Court should consider the 


(c i )Parshotamdas v Bai Mam (1897) 21 Bom 610 

( d ) Kawasp Edulp Bism v Stnnbai (1898) 23 Bom. 27 9. Parsha ~ 

tam v Bai Jadi (1900) 2 Bom L R 72 at p 75 

(e) Spenng v Spenng (1863) 3 Sw & Tr, 211; 164 E.R, 1255. 

Walter v Walter (1921) P 302, 

(/) Bat San v* Sonkla (1892) 16 Bom 714, PJ 18, 

C 9 ) Faktrgauda v Gangi (1898) 23 Bom. 307, 

(h) Keshawal Gtrdhanlal v Bat Parvati (1893) 17 Bom* 327 
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conduct of the parties so as to be able to judge whether the 
plaintiff deserves the relief he seeks and whether such a 
relief would not be unreasonable m the particular case 
against the defendant {%) So, where a wife left her hus- 
band's house in consequence of an assault on her by her 
husband and his kept mistress, and the husband deferred 
his suit for restitution of conjugal rights for four years 
leaving his wife without maintenance in the meantime, and 
then resorted to the Civil Court as a counter movement to 
an application by the wife to the Magistrate for an order 
for maintenance, the Court held that laches under such 
circumstances on the part of the husband, coupled with his 
previous conduct to his wife, disentitled him to the assist- 
ance of the Court (;) 

Decree — 

A decree for restitution of conjugal rights implies 
that the parties are to live together under the same roof 
It is not, therefore, sufficient compliance with the decree 
that the husband has provided the wife with a suitable 
establishment and sufficient income (k). But it is not com- 
petent to a Court m passing a decree for restitution of 
conjugal rights to impose conditions under which restitution 
can be had (/), nor can the Court ask the husband to set 
tip a separate house for the wife and to give her separate 
maintenance (m), nor restrain the parents of the wife by 
an injunction from keeping her under their roof ( n ) The 
Court has no power to make the order for the wife's 
return to her husband on his executing a bond with secu- 
rities to abstain from all personal violence to her (o) 

(%) Batjtvt v Narstngh (1927) 29 Bom LR, 332 
0) Basapa v. Ntngt (1878) P J 6 

< k ) Weldon v Weldon (1883) 8 P D 52 See (1885)54 L J P 60, C A 

(l) Moltlal v Bat Chmchal (1902) 4 Bom, L R 107 

(m) Chtmanlal v . Bat Nermada (1902) 4 Bom L.R 820 
in) Bat Jamna v r Day alp (1920) 22 Bom LR 214. 

>) Bapalal v. Bat Amrat (1875) P J. 247. 



202 


INDIAN DIVORCE ACT, 


The decree for restitution of conjugal rights states the 
time within which the respondent is to obey the order In 
case of failure, the respondent is to be deemed guilty of 
desertion without reasonable cause, and the petitioner will 
thereupon be at liberty to file a petition for judicial separa- 
tion, although two years may not have elapsed since the 
date of the failure to obey the decree to return or since 
the date of desertion 

Enforcement of the decree — 

A decree for restitution of conjugal rights is enforce- 
able only in the manner provided by Order XXI, Rule 33 
of the Civil Procedure Code, 1908, and the penalty therein 
provided operates not only as a purging of the contempt 
m not obeying the decree but m full satisfaction of the 
decree (p ) , and the decree should not be executed by 
detention of the respondent m civil prison although the 
Court has power to order the respondent to go to jail The 
tendency of modern legislation is against sending women 
to jail m civil matters It is a sufficient consequence for 
the refusal to obey a decree for restitution if the wife has 
to maintain herself and cannot make any claim against her 
husband for maintenance ( q ) 

The procedure of obtaining a decree for restitution of 
conjugal rights is frequently adopted where the husband is 
guilty of adultery m order to obtain another of the neces- 
sary grounds, namely, desertion, to couple with the adultery 
to obtain divorce 

Custody of children — 

There is no settled piactice that after the respondent's 
disobedience to a decree for restitution of conjugal rights, 


(/>) Ardaser V Avdbax (1872) 9 Pom. H C R 29(3 
( q ) Bax Parwati v Ghanck Mansukh (1920) 44 Bom 992 
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the custody of the childien should be refused to him or her 
The paramount consideration must be the welfare of the 
children (r) 

33. Nothing shall be pleaded In answer to a 
petition for restitution of conjugal rights* which 
would not he ground for a suit for judicial separa- 
tion or for a decree of nullity of marriage. 

Cf section 22 of the Matrimonial Causes Act, 1857 

The Court has no discretion m refusing a decree for 
restitution of conjugal rights for other causes than those 
which in law justify a wife fiom refusing to return to live 
with her husband and that the Court cannot abstain from 
passing a decree m favour of the plaintiff, because it consi- 
ders that it would not be for the benefit of either side that 
the decree should be granted (s) It may be advisable that 
the law should not adopt stringent measures to compel the 
performance of conjugal duties, but as long as the law re- 
mains as it is, the Courts cannot, with due regard to consis- 
tency and uniformity of practice (except perhaps, under the 
most special circumstances), recognize any plea of justifica- 
tion other than a marital offence by the complaining party 
which would be the only giound for refusing relief ( t ) 

No facts are sufficient to bar the proceedings except 
such as would be sufficient to have entitled the party to a 
divorce a mensa et tore ( u ) Married persons are bound 
to live together and if either withdraws without lawful cause 
the other may by a suit, compel the party withdrawing to 

(r) W. v W (1926) P 111 

(s) Purshotamdas v Bat Mam (1897) 21 Bom 610 at p 615, 

( t ) Dadajtv Rukmabai (1886) 10 Bom 301 at p 313 9 cott v 

s Scott (1865) 4 Sw & Tr. 113, 12 L T. 211, 164 E R 1458 

See Mackenzie v Mackenzie (1895) A.C 384 

) Holmes v Holmes (1757) 2 Lee. 116, 164 E R. 283 


Answer to 
petition 
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return to cohabitation The only lawful cause for with- 
drawing is the cruelty or adultery of the other party (v), or 
indulging m unnatural practices (w), but a plea that respon- 
dent had reasonable suspicion that petitioner had committed 
adultery is bad (x) Habits of intemperance, jealousy of 
the husband and frivolity of conduct of the wife do not con- 
stitute reasonable grounds for the husband deserting the 
wife (y), nor is it a ground for dismissing a wife’s suit for 
restitution of conjugal rights that she has been guilty of 
impropriety of behavioui not amounting to a matrimonial 
olfence, nor that she has previously refused to permit con- 
jugal intercourse ($) An offer by the husband to live 
under the same roof with his wife, each party being free 
from molestation by the other, is not an offer of matrimo- 
nial cohabitation and is no defence to a suit by the wife for 
restitution of conjugal rights (a), nor is it a good defence 
for the husband to return to cohabitation during pendency 
of the petition with a view to avoid publicity at the same 
time keeping on an establishment of his own (J) 

A reasonable apprehension of bodily injury if the wife 
returned to her husband ( c ), or a course of conduct which 
if persisted m would undermine the health of the wife ( d) r 
is a sufficient justification for dismissing the husband’s 
petition 

A husband has just cause for withdrawing from co- 
habitation if the wife is addicted to drink and had become 


(v) Barlee v Barlee (1882) 1 Add 201, 162 ER 105 

(w) Geilsv , Geils (1848) 6 Notes of Cases 97 See (1851) 3 HL 
Cas 280 

Burroughs v Burroughs (1861) 2 Sw & Tr 303, 164 ER 1012 
Greene v Greene (1916) P 188 

Rtpptngall v Rippmgall & Delacour (1876) 24 W,R, 907 
Fletcher v Fletcher & Hobson (1915) 31 TX R, 306, 

(a) miy v Wtly (1918) P 1 , 117 L T 703 
lb) Webster v Webster (1922) 66 Sol Jour 486 
(<?) ffiabu v, Musammai Kokla (1923) 46 All 210 
( d ) Kondal v r Ranganayaki Ammal (1923) 46Mad 791 


(*) 

a 
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dangerous to herself and others and had been an a condition 
bordering on dehrmm tremens ( e ), So also, neglect and 
refusal to discharge domestic duties and endeavours to 
provoke an assault are good defences to the wife's suit (f), 
but differences between husband and wife due to the wife's 
inability to agree with her step-children will not disentitle 
the wife to a decree for restitution of conjugal rights (g) 

The Couit has discretion to refuse relief to a petitioner 
seeking a deciee of restitution ot conjugal lights even m 
the absence of a matumomal offence on the part of the peti- 
tioner The question for decision is whether respondent 
had icasonable cause for leaving the petitioner and the test 
is whether it has become practically impossible for the par- 
ties to live together (h) 

“ It is certain that a spouse may without having com- 
mitted an offence which would justify a decree of sepera- 
tion, have so acted as to deserve the repiobation of all 
light-minded membeis of the community Take the case of 
a husband who has heaped insults upon his wife, but has 
just stopped short of that which the law regards as saemtia 
or cruelty , can he when his own misconduct has led his wife 
to separate herself from him, but come into Court, and 
avowing his misdeeds, insist that it is bound to grant him a 
decree of adherence ? Might not the Court refuse its aid to 
one who had so acted, and regaid his conduct as a bar to 
his claim to relief ? It is not a motion stiange to our law 
that a Court should refuse its aid to one who does not come 
into it with clean hands, and when the question arises for 
decision I think it may well be considered whether the Court 
would be bound to entertain an action and grant relief at 

(e) Beer v Beer (1906) 9i L T 704 pisk v Fisk (1920) 122 L T 
tjt 803 

Wh Woodey v Woodey (1874) 31 L T 647. 

Oldroydv Oldroyd (1896) P 175, 75 LT 281 

Greene v Greene (1916) P 188 
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the suit of one whose misconduct though falling short of a 
matrimonial offence, ha s been the primary cause of the 
difficulty, and has led to the refusal to adhere” (i) 

Refusal of marital intercourse 

The rights of husband and wife as to marital inter- 
course are mutual and either party refusing such intercourse 
without sufficient reason gives just cause to the other for 
withdrawal from cohabitation and such a refusal is a valid 
defence to a wife's petition for lestitution of conjugal 
lights 0) But a plea by a wife that sexual intercourse 
with her is impossible owing to her incurable disease or 
physical malformation is not m itself a good defence to a 
suit by the husband foi restitution of conjugal rights (k) 

Agreement to separate — 

An agreement between husband and wife to live sepa- 
rate is no bar to a suit for restitution of conjugal rights (l) } 
but it may be alleged m answer to an allegation m the 
petition that from the date of the deed the respondent has 
without just cause refused to cohabit with the peti- 
tioner (m) It has always been held m the Divorce Court 
that deeds of separation are utterly inoperative to abrogate 
the duty of cohabitation involved m the contract of marri- 
age It is accordingly quite competent to either party the 
day after they have parted in obedience to their mutual 
agreement to come to the Court in defiance of such agree- 
ment and obtain a decree for restitution of conjugal 
rights (n) But a husband is not debarred from enforcing 


(i) Mackenzie v Mackenzie (1895) A.C 384 at p, 390 
0) Davis v Davis (1918) P 85, 118 IT 619 
(k) Purshotamdas v Bai Mam (1896) 21 Bora 610 See Parkes v 
Parkes (1923) 40 T L R. 42 

(/) Sparing v Spenng (1863) 3 Sw & Tr. 211, 164 ER. 1253* 
Pugh v Pugh (1920) 37 T L R 105 , 

(m) Anquez v Anquez (1866) L R l P* & D 176; 14 L T 635 , 

In) Crabb v Crabb (1868) LR.1R&D 601 ; 18 L T 153 
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a deed of separation and from obtaining an order restrain- 
ing his wife from commencing an action for restitution of 
conjugal rights by reason of trifling breaches of the co- 
venants on his part ( 0 ), especially where the agreement is 
entered into for valuable consideration not to sue ( p ) The 
breach of the covenant, however, must be cleai, serious and 
deliberate ( q ) A valid agreement between the parties to 
live apart may exist in the absence of a formal deed of 
separation and without an express covenant not to sue for 
restitution of conjugal rights (r) The non-fulfilment of a 
covenant to pay an allowance to the wife is a good ground 
for instituting the suit and the Court would grant the 
deciee notwithstanding the deed (.?) 


VIII — Damages and Cosis 


34. Any husband may, either m a petition tor 
dissolution of marriage or for judicial separation, 
or in a petition to the District Court or the High 
Court limited to such object only, claim damages 
from any person on the ground of his having com- 
mitted adultery with the wife of such petitioner. 


Such petition shall be served on the alleged 
adulterer and the wife, unless the Court dispenses 
with such service, or directs some other service to 
be substituted. 


(*) 

(P) 


1 


Besant v Wood (1879) 12 Ch D 605, 40 LT 445 See 
Hyman v Hyman (1929) A C 601 

Hunt v Hunt (1862) 4 De G & J 221, 5 E T 778 Clark v 
Clark (1885) 10 P D 188 , 52 L T 234 See Russell v Russell 
(1895) P 315 Re Weston, Dames v Tagart (1900) 2 Ch 
164 Marshall v Marshall (1879) 5 PD 19, 39 LT 690 
Gleig v Gleig (1906) 22 T L R 716 See Welch v Welch 
(1916) 85 L J P 188 
Kunskt v Kunski (1898) 68 L J P 18 
Walter v Walter (1921) P 302, 125 L T 575 
Tress v Tress (1877) 12 P D 128, 57 L T 501 Gill J Gilt 
(1917) 62 Sol Jour 37 Phillips v Philips (1917) P 95 
Kennedy v Kennedy (1907) P 49 Waller v Waller (1910) 
26 T L R 223 Me Quiban v Me Qutban (1913) P 208 
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The damages to be recovered on any such peti- 
tion shall be ascertained by the said Court, although 
the respondents or either of them may not appear* 

After the decision has been given, the Court 
may direct in what manner such damages shall be 
paid or applied. 

Cf section 33 of the Matrimonial Causes Act, 1857 

Section 189 of the Supreme Court- of Judicature (Con- 
solidation) Act, 1925 

See section 61 of the Indian Divorce Act, 1869 

By the Matrimonial Causes Act, 1857, actions for 
criminal conveisation were abolished, but a husband may 
m a suit for dissolution of marriage or for judicial separa- 
tion, or m a petition limited to such object, claim damages 
from any person (the co-respondent) on the ground of 
adultery with the petitioner's wife The claim is to be 
tried on the same pi maples, and subject to the same rules, 
as actions for criminal conversation were previously tried, 
subject to the provision that the other enactments m the 
Act with refeicnce to the hearing and decision of petitions 
shall apply 

The damages, if any, have always been compensatory 
only and not exemplary or punitive The grounds on which 
damages are given are, (1) the actual value of the wife 
lost, (2) compensation to the husband for the injury to his 
feelings, the blow to his honour and hurt to his matrimonial 
and family life (t) Whether the wife was a good wife 
and took care of the home and children would be an ele- 
ment of consideration (t i) The next topic that is generally 


(i) Elhvorthy v Elhuorthy & Ledgard (1920) P 126 , 89 L J P, 
00 Premchand Htra v Bai Galal (1927) 51 Bom 1026, 29 
L.R 1336 
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considered is what is the position of the defendant, how 
came he to be introduced, under what circumstance did he 
become intimate with the family, was there anything like 
treachery in his conduct That is a legitimate considera- 
tion, not that the Court has to punish the man, but the 
conduct of the defendant, the mode m which he proceeds 
to obtain the affection of the lady is important for the con- 
sideration of the Court (u) In estimating the amount of 
damages to be awarded the fact that the wife was earning 
money of a portion of which the husband had the advan- 
tage may properly be taken into account (v) If a husband 
has a vntuous wife taken from him by the contrivance of 
another man, he is entitled to damages commensurate with 
the loss of such a wife , but if she has led a loose life before 
mairiage, hci value is not the same as that of a virtuous 
woman (w) The Court has also to consider how far the 
husband mterfeired to protect his wife from the temptation 
to winch she was exposed (#), the means of the co-res- 
pondent have nothing to do with the question. The only 
question is what damage the petitioner has sustained, and 
the damage that he has sustained is the same whether co- 
respondent is a rich man or a poor man (y), and the fact 
that the adulterer is a poor man should not debar the Court 
from giving heavy damages against him if his conduct has 
entailed a heavy loss on the husband for, tl if he cannot pay 
m purse he must pay m person ” (a) The poor man can- 
not by the pica of poverty escape for the actual Injury he 
has caused A rich man should not merely because he is a 

< u ) ( otnyn v Comyn & Humphreys (1860) 32 L J P 210, 

(v) Darh shire v Darhtshtre & Baird (1890) 62 LT 664 
<w) Bid 

(x) Cakraft v Ilarborough ( Earl of) (1831) 4 C & P. 499 at 

p SOI 

(y) Key sc v Key sc & Maxwell (1892) 11 P D. 102 Btkker v, 

fhkker & Whttewood (1892) 67 L T 141. 

($) Cowing v. Cozmng & Wo lien (1863) 33 LJP & M 149. 

Thomas v. Thomas (1925) 52 Cal. 379. 

14 
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rich man be compelled to pay more than a proper com- 
pensation to the husband Thus follows from the rule that 
the damages are not punitive but compensatory (a) In 
Gardener v Gardener ( b ) the Court on evidence as to the 
irregular, mtemparate and violent habits of the wife before 
she met the co-respondent found the adultery proved but 
awarded no damages (c) If a man's wife gpes and walks 
the streets the husband is not entitled to come to Court and 
recover damages against any man who consorts with that 
woman (d), but if the conduct of the co-respondent be 
parked by treachery, wantonness, cruelty or gioss de- 
pravity, the damages should be so much the more than if 
his conduct be free from such circumstances of aggrava- 
tion- The damages would vaiy with the impropriety and 
gravity of the misconduct ( e ) If the co-respondent did 
not know that the woman was married and she held herself 
out to commit adultery the damages should be reduced ta 
next to nothing because she was of no value to the hits- 
band (/), though his ignorance of the fact does not entirely 
dear him of the possibility of such a penalty ( g ) 

Onus on husband — 

The onus ought to rest on the co-respondent to prove 
as a matter of mitigation that he did not know that the 
woman was married rather than on the petitioner to prove 
that the co-respondent possessed such knowledge It is* 
however, held that the husband if he desires to claim dama- 
ges on the footing that the adulterer had knowledge must 


(a) Butterworth v Butterworth (1920) P 126 at 147* 

(b) (1901) TLR 331 

(c) Gtbson v Gibson & West (1906) 22 TX R 361, 

( d ) DarbisJnre v Darbishire (1890) 62 L T ? 664 

l e ) Butterworth v Butterworth (1920) P 126 at p I4L 
( f ) Watson v Watson & Watts (1905) 20 TLrR 320 
(a) Lordv Lord & Lambert (1900) P, 297 i 
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prove such knowledge affirmatively ( h ) The general con- 
duct of the co-respondent, therefore, may give a most dlrec- 
aid to the ascertainment of the value of the wife, for when 
a husband claims damages he puts m issue the whole 
character, conduct and value of the wife (z) 

Measure of damages — 

The petition must specify the amount of damages, 
which the husband claims ( 7 ) The blow to the husband and 
the shock to his feelings clearly depend to a large extent on 
the conduct of the co-respondent It, therefore, follows 
that any feature of treachery, any grossness of betrayal, any 
wantonness of insult and the like circumstances may add 
deeply to the husband's sense of injury and wrong, and 
therefore, call for a large measure of compensation In 
assessing damages to the husband it seems to be essential that 
his whole character and conduct and affection should be 
U sled These malteis bear directly not only on the value of 
the wife, but also upon the question of any shock to his feel- 
ings which he may assert to have been caused by the adul- 
tery The character and conduct of the husband is as fully 
m issue as the character and conduct of the wife (k). The 
Court has also to consider the position of the parties, the 
terms on which the husband and wife lived together before 
her adultery broke off their cohabitation, the circumstances 
under which the adulterer was introduced and the means he 
has to pay the damages assessed (0 In Forster v Forster 
& Berndge (m), Sir C Cresswell pointed out to the juty : 
“If it required the use of a fortune to seduce a wife, it would 


(h) Lord v Lord & Lambert (1900) P 297 at p 300 

(t) Watson v Wat Ton & Watts, supra 

( 7 ) Spcddmg v Spedding & Lander { 1862) 32LJ.P 31 

(k) Butterworth v Butterworth (1920) P. 126 at pp* 144, 145 

(t) Bell v Bell & Marquis of Anglesey (1359) 1 Sw & Tr, 565 

(m) (1864) 33 L J P. 150, note 
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indicate that she was not lightly to be won and would, there- 
fore, indicate her greater value to a husband as compared 
with a wife who yielded to the first suggestion of tempta- 
tion If the co-respondent does not know that the woman 
with whom he commits adultery is a married woman then 
he is not consciously committing wrong to any man and he is 
not liable m damages and so far is that doctrine carried that 
the Court never even gives costs against a co-respondent 
who is proved not to have known that the woman was mai- 
ned because he is onl> the unconscious mstiument with 
which the wife carries out her wrong against the hus- 
band” ( n ) Want of knowledge on the part of the co-res- 
pondent that the respondent was a marned woman is not 
a bar to a claim for damages, but it has a beaimg on the 
quantum of damages (<9) Where the co-respondent com- 
mitted misconduct at first without that knowledge, the peti- 
tioner forgave his wife for that misconduct Thereafter, 
however, the co-iespondent with full knowledge committed 
adultery again under discreditable circumstances, the Court 
awarded substantial damages and also costs against the co- 
espondent (p) 

Where it was proved on the hearing of a petition, that 
there had been no issue of the marriage and that at the 
time of hearing the respondent was living with the co-res- 
pondent, the Court made the order for the payment to the 
petitioner of the damages assessed against the co-respon- 
dent as part of the decree nisi instead of postponing it until 
the decree absolute (q). 


O) Darbishire v Darbishire (1890) 62 L T 66 4 Newby v Newby 
& White (1897) 77 L T 142 But see Szveetmg v Sweeting & 
Rowlands (1919) 36 T L R 15 
( 0 ) Lord v. Lord & Lambert (1900) P 297 at p 299, 

( p ) Burns v Burne & Helvoet (1902) P 17 

(q) Evans v Evans & Bti d (1865) LR IP & D, 36 
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u The Court may direct m what manner such damages shall 
be paid or applied ” 

The amount of damages awarded are disposed of by the 
Court according to the particular circumstances of the case 
The whole amount may be paid over to the petitioner, or a 
part to him and a part settled for the benefit of the children 
In some cases the whole amount is applied for the childten's 
benefit, and sometimes provision is even made for a guilty 
wife (r), because the damages are not for the husband's 
pocket (s) But as a general rule the costs of the petitioner 
over and above the amount he may have recovered from the 
coiespondent on taxation are paid out of the amount of 
damages before any other payments are made (0 

See notes to section 39 

The High Court on confirming the decree of the District 
Court dissolving a mainage, has the fullest power to deal 
with the case as justice may require, including the award of 
damages by the District Court even though the co-respon- 
dent has not appealed against such order ( u ) and also to 
award damages although the claim may have been disallowed 
by the lower Court ( v ) 

COSTS 

35 Whenever in any petition presented by a 
husband the alleged adulterer has been made a 
co-respondent, and the adultery has been establish- 
ed, the Court may order the co-respondent to pay 
the whole or any part of the costs of the proceed- 
ings: 

(r) Ashcroft v Ashcroft (102) P 270 

(y) Keats v Keats & Montezuma (1859) 28 LJ P 57, 1 Sw 8c Tr 

334 ; 161 ER 754 „ „ 

(t) Forster v Forster & Bcrndge (1863) 3 Sw. 8c Tr. 151 , 164 E R. 

X 466 

(u) Kyte v Kyte & Cook (1895) 20 Bom, 362 

(v) Premchand Hira v Bai Galal (1927) 51 Bom 1027, 29 Bom. 

L.R. 1336. 


Power to 
order 

adulterer to 
pay coats 
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Provided that the co-respondent shall not be 
ordered to pay the petitioner’s costs — 


(i) if the respondent was at the time of the 
adultery living apart from her husband 
and leading the life of a prostitute, or 


( 2 ) if the co-respondent had not, at the time 
of the adultery, the reason to believe 
the respondent to be a married woman. 


Powei to 
order litigious 
mtervenor to 
pay costs 


Whenever any application is made under section 
seventeen, the Court, if it thinks that the applicant 
had no grounds or no sufficient grounds for inter- 
vening, may order him to pay the whole or any 
part of the costs occasioned by the application. 


Cf . sections 34 and 51 of the Matrimonial Causes Act, 

1857 


Section 50 of the Supreme Court of Judicature (Coiis?P“ 
lidation) Act, 1925 

Rules 34 and 91 to 93 of the Matrimonial Causes Rules 
1924. 

Rule 929 of the Bombay High Court Rules, 1936, 

Under section 45 of the Act the piocedurc between party 
and party is regulated by the Code of Civil Procedure. 

The provisions for costs are made by section 35 of the 
Civil Procedure Code, and the section is subject to such con- 
ditions and limitations as may be prescribed by the Rules 
made under the Code and also subject to the provisions of 
any law for the time being m force. 

Section 35 of the Indian Divorce Act makes provisions 
for the payment of the costs of a matrimonial suit 



COST S. 


m 


§ 35 

As a matter of general practice it may be said that a 
.successful paity will be awarded costs against an unsuccess- 
ful opponent but this statement needs care m its application 
to proceedings m the Divorce Court 

Costs against co-respondent. 

The question of costs against the co-respondent is with- 
in the disci eti on of the Court (w), and no appeal lies against 
the order for costs (See section 55 of the Act) But the 
discretion of the Court is a judicial one and the long course 
of decisions only allows a co-respondent to be condemned 
m costs if it is either shown that he knew, 01 circumstances 
proved which would enable the Court to find that he ought 
to have known, that respondent was a married woman But 
there is no special rule as to the nature of the evidence ac- 
quired to prove such knowledge and it may, like other facts 
in issue, be mferied from proved facts (#). The discretion 
depends upon the opinion of the Court as to the conduct of 
all the parties in each case, and even if it is proved that co- 
respondent knew respondent to be a married woman when 
the adultery was committed it does not necessarily follow 
that he will be condemned m the whole of the ctfsts and the 
Court may order him to pay those costs only which had been 
incurred m proving respondent’s adultery with him (y). 

Without going fully into the matter it may be obvious 
that there may be a case in which although the husband may 
have committed an act of adultery the Court would hold that 
he is entitled to recover hts costs against co-respondent 


(?u) Robinson v Robinson & Wilson (1898) 78 L T 391 ; 14 TL R 
^63 

(t) Gibbs v Gibbs & lhathcote (1920) 123 LT 206, 30TXR 
503 Natali v Natali (1886) 9 Mad. 12 Boyle v Boyle 
(1903) 30 Cal 63L 

(y) Codnnqton v Codrlngton & Anderson (1865) 4Sw i&'Tf, 63 ,) 
164 E R 1439 See Darnborough v. Darnborough & Smith ) 
(1926) 96 LJ P. 24* ,, j 
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whose adultery has been established ; on the other hand there 
may be cases m which the Court would come to the conclu- 
sion that petitioner's conduct was so bad that he ought never 
to have come to Court, and therefore, the co-respondent 
ought not to be condemned m costs (2), 

It is an established rule not to award costs m favour of 
a husband petitioning for a divorce against a co-respondent 
who had no knowledge that the respondent was a mamed 
woman, but it is too broad a statement of the rule to say 
that the co-respondent must have such a knowledge at the 
time he first misconducted himself (a) , and when the co- 
respondent admitted that within a fortnight after he first 
committed adultery with the respondent he became awaic 
that she was a married woman, the Court ordered him to 
pay the petitioner's costs ( b ) Where there is no evidence 
to show that the co-respondent when he first formed the con- 
nection with the respondent knew that she was a marnecl 
woman, the Court may refuse to condemn him in costs (r), 
but costs may be awaided against a co-respondent, not 
proved to have known that respondent was married, if the 
facts warrant a finding that he ought to have known, but 
not otherwise ( d ) 

Where a husband has condoned adultery committed 
with a co-respondent which has been revived by adultery 
committed with another person, costs will not be given 
against the co-respondent whose adultery was condoned^), 

UO Ravenscroft v Ravenscroft & Smith (1872) LR 2 P & D 
376, 26 L T 265 See Y owell v Yowell, S cu rash & Burleigh 
(1875) 24 W R 59 Barnstem v Barnstevn (1893) P 292 

(a) Norris v Noms & Smith (1918) P. 129 at p 130 , 118 L T 507 

(b) Bilby v Bilby & Hairop (1902) P 8 

C c ) Pnske v Rnske & Goldby (1860) 4 Sw & Tr, 238, 161 E R. 
1507 

(d) Jay for v Taylor & Kraft (1920) 123 L T 112; 36 TX R 36 

Nomsv Norris, Lawson & Mason (1861) 4 Sw * & Tr 237. 
164 ER 1506. Youdv Youd (1901) 28 Cal 221 
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In a case where adultery after knowledge is established 
the Court is not precluded from awarding costs by the mere 
fact that the co-respondent has also committed adultery at 
a date before he had knowledge and where the proof of 
such prior misconduct depended upon confession only (/) 
Where the co-respondent is without knowledge that the 
woman is married and where the petitioner has not pioved 
knowledge against the co-respondent no costs should be 
given against the latter (p). 

In a question of costs the onus is on the petitioner to 
prove knowledge on the part of the co-iespondent of res- 
pondent being a married woman (/?). Inquny is made into 
the circumstances of each case and consideration given to 
the question as to whether the co-respondent knew that the 
woman was married or might i easonably be expected to 
have had such knowledge (i) So, where the co-i espondenl 
had foimed an intimacy with the woman, not knowing that 
she was married, afterwards learnt that she was a wife and 
yet continued the intimacy, the adulterer should, as a gene- 
ral rule, be ordered to pay the petitioner’s costs (/) 

When the petitioner does not claim damages against the 
co-respondent and obtains a decree msi he will be entitled 
to his costs as between attorney and client (k). 

Co-respondent to pay costs of the variation of settlement — 

When in a suit for dissolution of marriage the co-res- 
pondent is condemend in costs, he is also liable for the 
costs of the petitioner and respondent incurred m obtain- 
ing an alteration of a martiage settlement (k T ) 

(/) Norris v Nonu, & Smith (1918) X > 129 

(g) T eagle v Teagle & Nottingham (1858), Sw Sc Tr 188,164 

LR 686 

(h) Lord v Lord 6 Lambert (1900) P 297 at p 299. 

(i) Langnck v Langnck (19 20) P, 90 

(/) Learmouth v Learmouth & Austin (1889) 62 L T. 608 
{k) Outwaite v, Outwaite (1901) 28 CaL 84. 

( k t ) Gill v Gill & Hogg (1863) 3 Sw. Sc Tr 359; 164 E R 1314 
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IT hen t o-i cspondent not liable for costs — ' 

No costs are awaided against the co-respondent where 
he has found out when too late to repair the wrong done, 
that the woman with whom he had taken up was a married 
woman, and because he did not then desert her (/) Nor, 
will the co-respondent be mulcted in costs when the adul- 
tery of the wife was condoned by the petitioner or connived 
at by him (m), noi when the wife is living separate from the 
husband and is leading an immoral life (n) 


Husband’s Liability foe Costs 

Costs of the wife pendente life — 

As a rule a wife whether she be the petitioner or the 
lespondent is usually (but not always) entitled to have her 
costs upto and of and incidental to the hearing taxed de die 
m diem and the husband may be ordered to pay into Court 
a sum sufficient to cover such costs or to give security for 
that amount If the sum be paid into Court, the costs of 
the wife are taxed and paid out of such gum de die tn diem 
to her or to her attorney ( o ) This practice is a survival 
of the old days when the legal assumption was that a wife 
was dependent upon hei husband for everything and, there- 
fore, it was right and proper that she should be provided at 
his expense with the means of bringing her case before the 
Court, whether she be the accuser or the accused. Upon 
this general assumption there is imposed the exception 


(/) 

(mi) 

(«) 

< :» ) 


Bilby v lhlby & Harrop (1902) P 8 

Youd v Youd (1901) 28 Cal 221 Norris v Norrts (1861) 
4Sw & Tr 237, 164 E R 1306 

Roe v Roe (1870) 3 Beng L R Appx 9 Nelson v Nelson 
(1868) 1 P D 510 

Rule 929 of the Bombay High Court Rules, 1936 Rule 91 oE 
the Matrimonial Causes Rules, 1924 May hew v Mayhem 
(1895) 19 Bom 293 Natali v Natali (1886) 9 Mad 12. 
Kelly y.Keltv Sr Saunders (1870) 5 Bene L.R 71 at p 76 
Weber v Weber & Pyne (1858) 1 Sw & Tr 219, 164 E R 
' 701. Georgucopulas v Georgucopulas (1902) 29 Cal. 619 
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where she is possessed of separate estate or means of her 
own ( p ) This rule applies to suits for nullity of marriage 
as well as to other matrimonial suits ( q ) on the ground that 
the costs of a suit justifiably instituted by a married woman 
against her husband for a divorce or judicial separation or 
for nullity of marriage are “necessaries” for which she 
may pledge her husband's credit (r), but the presumption 
of the implied authority for pledging the husband's credit 
may be rebutted by proof of circumstances inconsistent 
with the existence of such authority 00 The fact that the 
wife is at the time when the husband piesentshis petition 
for divorce living m adulteiy with the co-respondent or is 
separated from her husband under such cncumstances that 
she does not pledge his credit, is not a ground for refusing 
her costs pendente hie , though alimony pendente htc might 
be refused under such cncumstances (/) It is not neces- 
sary that the wife should be successful in the proced- 
mgs ( u ), and whether she fails or succeeds m the suit the 
sum deposited by the husband will be appropriated to the 
payment of her costs, but if she fails and the costs amount 
to more than the deposit the Court will not order the sur- 
plus to be paid by the husband ( v )„ 

Partus Governed by the Indian Succession Act — 

The Indian Succession Act (section 20 of Act XXXIX 
of 1925) which does not entitle the husband to acquire any 
interest m his wife's property does not affect the husband's 
liability to pay the wife's costs (tv) But m a later case it 


(p) Broadhead v Broadhead ( 1870) 5 Bcng LR Appx 9 

(q) Bird v Bird (1753) 1 Lee 20 J 

(r) Slacken v. Pat trie (r (1873) 29 L T 507 

{>) Mahomed Sultan Sahib v Horace Robinson (1907) 30 Mad 543* 
(i) Gordon v, Gordon (1869) 3 Be«g L R Appx 13 

(u) Payne & Co v Ptrsphah (1911) H Bom L R, 920* 

(v) White v White (1859) Sea tk Sm 77 

(w) Broadhead v Broadhead , supra. 



220 


INDIAN DIVORCE ACT 


was held by the Calcutta High Court that the foundation 
of the English practice having been displaced with respect 
to persons subject to the Indian Succession Act, the practice 
itself ought no longer, as a general rule, be followed, and 
in suits for judicial separation between persons subject to 
that Act, the Court will not, except under special circum- 
stances, order the husband to give security foi his wife's 
costs O). Where, however, the wife has no means of her 
own the Court has a discretion to order the husband to 
furnish security for her costs (y), but unless special circum- 
stances are made out, the husband will not be ordered 
to pay the wife's costs in a suit by the husband foi dissolu- 
tion of the marriage (-c) The Allahabad High Court has 
taken a different view and has laid down that m a petition 
for dissolution of marriage on the ground of adultery filed 
by the husband, if the wife enters an appearance and denies 
the allegations against her, she has an absolute right to 
require her husband to furnish her with funds sufficient to 
enable her to make a full and satisfactory defence and tel*-' — 
obtain such assistance from Counsel as is 1 easonable in the 
circumstances and the Court should take upon itself the 
duty of seeing that this is done (a) Where, however, the 
respondent wife admits adultery resulting m the birth of a 
child, but denies adultery with the only named co-respon- 
dent, the Court would order the petitioning husband to 
give security for the wife's costs to the extent that the 
Registrar might fix as sufficient to provide for any costs 
that the husband might be ordered to pay by the Judge 
at the trial ( b ) 


(r) Proby v Proby (1879) 5 Cal 357 
( y ) Bateman v Bateman & Nt cachi (1914) 41 Cal 963 
(#) Thomas v Thomas (1896) 23 Cal 933 , Young v Young (1896) 
23 Cal 916, Note But see Georgucopulas v Georgucopulas 
(1902) 29 Cal 619 

(a) Garlinge v. Garhnge (1922) 44 All 745 

(b) InAB's Petition (or S v S) (1928) P 25, 44 XX, R 52* 
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Husband suing in forma pauperis — 

The fact that a husband petitioner for divorce has ob- 
tained leave to sue as a poor person does not relieve him 
from the obligation to give security for his wife’s costs 
The costs for which security is ordered may m a proper 
case be limited to such costs as the wife would incur if she 
had obtained leave to defend as a poor person, but each 
case must be decided on its merits (c). 

Failure to furnish security for wife's costs — 

The English Courts do not strike out a husband’s peti- 
tion or strike out his defence to his wife’s petition merely 
because he had failed to give security What they do is to 
stay the husband’s petition, and as regards the wife’s peti- 
tion, to proceed against the husband for contempt, if he is 
proved to be able to pay but contumaciously lefuses to do 
so (d) 

Successful wife entitled to costs — 

A wife in whose favour a decree for dissolution of 
marriage is made is entitled to costs against her husband as 
a matter of course (c), and even when no order has been 
made (/), and the Court may refuse to postpone the pay- 
ment of the costs of the wife (in whose favour a decree 
nisi is passed) by the husband until the result of the inter- 
vention, if any, of the King’s Proctor is known (g)< 

Wife having separate property — 

Where the wife has separate propeity of her own she 
is liable to pay her own costs ( h ) 


(O 
C d) 
(e) 

( A 

(g) 


(h) 


Smith v Smith , Rolherford & Qrs (1920) P. 206 
Codd v Codd (1923) 47 Bom 665 
Peacock v Peacock (1858) 27 L J P & M. 71 
Kaye v Kaye (1858) 4 Sw & Tr 239, 164 ER 1507 
Gladstone v Gladstone (1875) LR 3 P &D 260, 32 
404 Set Butler v Butler (1890) 15 P D 126 
Holmes v Holmes (1755) 2 Lee 90, 161 E.R. 274 


LT 
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When wife unsuccessful — 

The settled practice of the Courts is that the wife if 
she fails will not be entitled to taxed costs beyond the sum 
of money paid into Court by the husband (t), but the mere 
fact that no deposit has been made or security given foi the 
payment of the wife's costs is no obstacle to the making of 
an order against the husband to pay her costs, although her 
petition is dismissed (7). This, too, is entirely within the 
discretion of the Court and where the wife’s petition is dis- 
missed, the facts that security foi the wife’s costs have been 
ordered and that the conduct of the wife’s Solicitor is not 
open to censuie, do not deprive the Court of its disci etion 
to give costs or to refuse them to the wife or to give costs 
against the wife (k), and there is no appeal from the lefu- 
sal of the Couit to order the wife’s costs to be paid (/). 
But the wife is entitled to such costs only upto the time 
when her guilt is proved, and after hei adultciy has once 
been established she is not as an ordinal y rule entitled to 
costs, though the case may in a sense, be still said to~Be" 
pending (m), and if the Court finds that there is property 
of the guilty wife upon which an order for costs, if made 
can operate, the guilty wife, like any other unsuccessful 
litigant, will be condemned in costs ( n ) 

Sucunty for costs of Appeal--' 

In a suit for divorce brought by a wife against her hus- 
band, the wife obtained a decree nisi which ordered the 

(0 Glennie v Glennie Sr Bowles (1863) 3 Sw & Tr 109. 7 LT 
696, 161 ER 1214 See Allen v Allen & Bell (1894) P 248, 
Brown v Brown (1915) P 83 
0) Boyle v Boyle (1903) 30 Cal 6-1] 

(k) Baldwin Raper v Baldwin Raper & Meta (1926) 42 T L R 619 
(/) Butler v. Butler (1890) 15 P D 126 See Palmer v. Palmer Sr 
Stockley (1914) P 116. 

(m) Whitmore v Whitmore (1866) 35 L J P & M 51 ; L R. 1 P. & 
D 96 

(») Forrester v Forrester (1930) 57 Cal 1350 Hyde v Hyde Sr 
Fellgate (1888) 59 LT 523 See Capronv Capron (1927) 

P 243 M. (Otherwise de B) v de B (1875) 33 L.T 263. 
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respondent to pay a monthly sum by way of alimony to the 
wife, and also ordered him to pay the wife's costs of the 
suit Under this decree a sum of Rs. 3,309/- was due to 
the Wife on the 26th May 1882 The wife appealed from 
an order made m the suit, and the Court under the circum- 
stances, admitted the appeal without requiring from the 
appellant the usual security for costs(o) The husband can- 
not be justly called upon by her as a matter of right to pro- 
vide for her costs of the appeal (/>), nor is there any prac- 
tice of requiring the Court to make the husband pay costs 
of an unsuccessful appeal by an unsuccessful wife (q) 

Compromise of suit— 

Where the parties to a matrimonial suit return to co- 
habitation and the suit is amicably settled the husband is 
ordered to pay the wife's attorneys their costs of the suit (? ), 
and such costs aie not limited to the amount deposited m 
Couit even when no security for the wife's costs was applied 
for (s) 

A wife on the 2nd June 1896 presented her petition in 
which she prayed for the dissolution of her marriage with 
the respondent on the grounds of adultery and cruelty. A 
commission was issued at her instance to examine witnesses 
in England on the charges of adultery and cruelty and the 
result of their evidence was that the petitioner was satisfied 
that the charges brought by hei against her husband weie 
wholly unfounded, and she, on the 2nd September 1S97> 
applied for leave to withdraw her suit and for payment of 
her costs by the respondent. She contended that her costs 


( o ) King v King (1882) 6 Bom 487 

(p) Ste Croix v. Ste Croix (1916) 44 Cal 35 

(q) Monk v Monk (1933) 60 Cal 318 

(r) P.vP (1872) 9 Ben L R Appx 6. 

(s) Boyle v. Boyle (1903) 30 Cal 621. 
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should be paid by him as between attorney and client The 
respondent submitted he ought to pay costs as between party 
and party The Court held that the petitioner's costs be 
taxed as between party and party, it being open for the 
attorney foi the wife to sue the husband for the rest of the 
costs (t) 

Continuance of a suit which was compromised — 

At the hearing of a petition by a wife for restitution of 
conjugal rights, petitioner and respondent agreed to a com- 
promise, but the petition was not dismissed The wife after., 
wards refused to be bound by the compromise and insisted 
on proceeding with the suit, and the Court refused to allow 
the wife's costs to be taxed beyond the date of the compro- 
mise (u) But where the wife had petitioned against the 
husband for judicial separation and the proceedings had 
ended before hearing, by her return to cohabitation, the 
petition was allowed to be dismissed on the husband's appli- 
cation only on payment of taxed costs (v). 

Petition for nullity by father of minor — 

Where the father of a minor petitions for a decree of 
nullity of his child's marriage, he must make the other party 
to the de facto marriage a party to the suit. In such a suit 
the de facto wife is not entitled to have her costs taxed 
against the petitioner as m ordinary cases between husband 
and wife ( w ), 

Abatement of suit — 

A suit by the wife against her husband having abated 
by the wife's death, the Court will not at the petition of the 

(0 Butt v Butt (1898) 25 Cal 222, 2 GW N 37 

(u) Hayward v Hayward (1860) Sea & Sm 135 

(v) Cooper v Cooper (1864) 8 Sw & Tr 392, 164 ER* 1327 

{ w ) Wells v Cottam (falsely called Wells) (1863) 3 Sw. & Tr 364, 
164 ER 1316 
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King's Proctor, direct the costs incurred by the wife to be 
paid by the husband (x) 

Dental of Jurisdiction — 

A husband cannot refuse to pay and give security for 
his wife's costs of a divorce suit or issue as to the domicil 
merely on the ground that he disputes the jurisdiction of 
the Comt He may be ouleied to pay his wife's costs of 
suit upto the setting down of the issue and to give security 
for hei costs attendant on the issue and down to the close 
of the pleadings (y) 

Husband guilty of adultery — 

In a husband’s suit for divorce if the wife is found 
guilty of adultery with the co-respondent but the husband 
too is proved to have committed adultery which the wife 
had condoned, the husband's petition will be dismissed and 
he will be mulcted m the full costs of the wife, but the 
husband will be entitled to costs against the co-respondent 
in respect of the issue found against the latter (a) 

Death of husband before trial — 

Where the husband had paid a sum into Court to meet 
the wife's costs of the hearing of the petition and had died 
shortly before the time appointed for the hearing, the 
Court made an order for the taxation of the costs incurred 
for the hearing by the wife's solicitors, and the payment to 
them of such taxed costs out of the fund m Court, with 
leave to the Solicitors of the husband's executors to attend 
the taxation ( c ) 


ns 


Cx) Cheale v Cheale (1828) 1 Hag Ec 374, 162 E R 617 
(y) Smith v Smith (1923) P 128 Johnstone v Johnstone (1929) 
P 165 Nina Dalai v Merwanji P . Dalai (1930) 82 Bom*. 
LR 1046, F B 

{a) Waudky v, Waudby & Bowland (1902) P 85 Bremner v* 
’ Bremner & Brett (1864) 8 Sw & Tr 378 , 164 E R 132L 
(C) Hall v. Hall (1864) 3 Sw. & Tr 390 ; 164 E R 1326 

15 
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Solicitor's nght to costs — 

In England a solicitor’s common law right to sue the 
husband as for “necessaries” supplied to the wife is not to 
be limited to the statutory right and remedies for costs given 
to the wife under the Divorce Act, and so, a solicitor 
engaged by a wife m divorce proceedings against her hus- 
band may sue the husband for “extra costs,” t c costs rea- 
sonably incurred by her beyond the taxed party and party 
costs ( d ). 

Where a solicitor conducts matumonial proceedings 
on behalf of a wife against her husband it is not a condi- 
tion precedent to the solicitor’s right to recover his costs 
thereof from the husband that he shows that the proceed- 
ings were necessary or that they had a successful issue It 
is sufficient that he acted on reasonable grounds, made ade- 
quate inquiries and showed proper diligence and care ( e ) 

The solicitors of the wife must make all efforts to se- 
cure their costs from their real debtor, the husband, before 
they can be allowed to apply foi a charging order against 
the wife’s property, “ recovered or preserved ” m the suit 
through their exertions (/) 

Moneys deposited by a husband respondent as security 
for his wife’s costs of a petition constituted a fund paid in 
for the benefit of her attorney who was entitled to have it 
applied for his benefit whatever the result of the petition, 
provided that he had been in no way to blame and that 
that rule applied to moneys deposited by a respondent 
appealing from the decision of the lower Court as security 


(<*) 

GO 

U) 


Ottaway v Hamilton (1878) 3 C P D 393 , 47 L.J.C.P. 725. 
Buttv Butt (1895) 25 Cal 222. 

t Co v Burley (1924) 1 KB. 
903 , 40 T L R 483 , 68 Sol Jour, 596. 

Payne & Co. v. Ptrosha (1911) 13 Bom L.R. 920. 
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for the costs of the appeal m accordance with the rules of 
the Bombay High Court (g) 

Solicitor's hen for costs — 

The Court generally asks the Registrar to estimate the 
probable expenses of the suit from the commencement to 
the date of the final hearing and such sum is ordered to be 
paid into Court, the wife's solicitors to have a hen on the 
sum to the extent of his costs(A), but where there is no fund 
m Court, the wife cannot, by simply giving a notice of 
change of solicitors, deprive the former solicitor of his 
right to carry in his bill for taxation so as to compel him to 
have recourse to an action at common law against the hus- 
band for necessaries (i) 

Taxation on a generous scale — 

The taxation m matrimonial causes is as between party 
and party, but rather more generously as understood m the 
Ecclesiastical rather than the common law Courts. Thus 
in Butt v Butt (;) the Court ordered the costs to be taxed 
on a “ liberal scale", and in Bombay the practice has 
always been to allow a more liberal taxation than on the 
usual party and party scale 

IX — Alimony 

36. In any suit under this Act, whether it be Alimony 

bendent 

instituted by a husband or a wife, and whether or hte 
not she has obtained an order of protection, the 
wife may present a petition for alimony pending 
the suit* 


(g) Nusserwanp Wudka v Eleonora Wadta (1913) 38 Bom 125. 

(h) Kelly v Kelly & Saunders (1869) 3 Ben L R. Appx. 5 
(0 Jmks v Jmks (1911) P, 120, 

</) (1898) 25 Cal 222 
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Such petition shall be served on the husband; 
and the Court, on being satisfied of the truth of the 
statements therein contained, may make such order 
on the husband for payment to the wife of alimony 
pending the suit as it may deem just : 

Provided that alimony pending the suit shall in 
no case exceed one-fifth of the husband’s average 
nett income for the three years next preceding the 
date of the order, and shall continue, m case of a 
decree for dissolution of marriage or of nullity of 
marriage, until the decree is made absolute or is 
confirmed, as the case may be* 

Cf section 190 (3) of the Supreme Court of Judicature 
(Consolidation) Act, 1925 

Rules 57 to 64 of the Matrimonial Causes Rules, 1924 

Rule 928 of the Bombay High Court Rules, 1936 

The following are some of the definitions of alimony — 
“ 'Alimony 7 , although it properly signified nourishment or 
maintenance when strictly taken, m the common legal and 
practical sense, signified that proportion of the husband's 
estate which the wife sues m the Ecclesiastical Court, to 
have allowed her for her present subsistence and livelihood 
according to law, upon any such separation from her hus- 
band as is not caused by her own elopement or adultery 77 * 

'Alimony 7 signifies that legal proportion of the hus- 
band's estate, which by the sentence of the Ecclesiastical 
Court is allowed to the wife for her maintenance on account 
of any separation from him 

'Alimony 7 , in its legal sense, may be defined to be 
that proportion of the husband’s estate, which is judicially 
allowed and allotted to a wife, for her subsistence and 
livelihood, during the period of their separation 
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'Alimony’ is maintenance afforded to the wife, where 
the husband refuses to give it, or where his improper con- 
duct compels her to separate from him It is not a portion 
of his real estate to be assigned to her in fee simple subject 
to her control or to be sold at her pleasure, but a provision 
for her support, to continue during their joint lives, or so 
long as they live separate, 

“ * Alimony’ as the term is used in divorce law, is the 
allowance which a husband, by order of Court pays to his 
wife, living separate from him for her maintenance, or it 
may be the provision which is made by the Court for the 
sustenance of a wife divorced from the bond of matrimony, 
out of her late husband’s estate* The allowance may be 
for her use either during the pendency of a suit, m which 
case it is called alimony pendente hte or after its termina- 
tion, called permanent alimony. It has no common law 
existence as a separate independent right, but whatever 
found, it comes as an incident to a proceeding for some 
other purpose, as for a divorce, no Court having any juris- 
diction to grant it, where it is the only relief sought” 

PENDENTE LITE . 

il In any suit under this Act — ” 

Under the Indian Divorce Act the wife would be en- 
titled to claim alimony from the husband during the 
pendency of the suit whether the suit be for dissolution of 
marriage, or for nullity of marriage, or for judicial separa- 
tion, or for restitution of conjugal rights. Whether the 
husband be the petitioner or respondent in the suit he 
usually has the privilege of providing for the wife’s sup- 
port during the progress of the suit. 

(i) Suit for dissolution of marriage — 

It is not competent to the Court to allot to the wife any 
sum for alimony pendente hte until the fact of marriage is 
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either proved against or admitted by the husband (k), but 
the Court can recommend a payment to the wife m the 
nature of alimony pendente life (l) The Court has no 
power to allot alimony pendente hte in a suit in which the 
husband has not appeared (m), not even by consent of 
parties (%), 

The power of the Court to allot alimony pendente hte 
is not affected by the husband pleading to the jurisdiction 
of the Court ( o ) 

(n) Smt for nullity of marriage — 

As a rule a marriage de facto carries a right to alimony 
pendente hte until it is finally declared to be void ( p ) even 
though fraud in procuring the marriage is charged against 
the wife ( q ). But the Court will not grant alimony pen- 
dente hte should the marriage be plainly null and void on 
the face of the pleadings ( r ). This view was, however, dis- 
approved m a later case where it was held that an order 
may be made even if there was no valid marriage (y) 

(m) Suit for judicial separation — 

The provisions of this section confer on the Court the 
power to make interim orders m a suit for judicial separa- 
tion, but the order for alimony pendente hte must be made 
before the passing of the decree ( t ) 


(k) Smyth v Smyth (1824) 2 Add. 254 , 162 E R 287 

(/) Mitchell v Mitchell (1853) 1 Ecc & Ad 102 , 164 E R. 59. 

(m) Deane v Deane (1858) 28 L J P & M 23 

(n) Clarke v Clarke (1862) 31 L. J P & M 165 

(o) Ronalds v Ronalds (1875) L R 3 P. & D 259 See Smith v 

Smith (1923) P 128 Johnstone v. Johnstone (1929) P 165. 

(p) Roden v, Roden (1894) P. 307, C A , 71 L T 279. 

I q ) Portsmouth (Earl) v Portsmath ( Countess ) (1926) 2 Ad. 63; 
162 E R 404 

(r) Blackmore v Mills (falsely called Blackmore) (1868) 18 LX 

586 

( s ) Roden v Roden , supra See Crump v Crump 6* Abbott (1869) 

3 Beng, L R O C 101 

(0 Welton v Welton (1927) P 162; 136 LX 6?5, 
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iyv) Suit for Restitution of Conjugal Rights — 

In a suit for restitution of conjugal rights the wife is 
entitled to an order for alimony during the pendency of 
the suit and subsequent to the decree for restitution and 
until the husband received her back m his home (w) because 
for the pui poses of alimony the cause was pending until 
the husband obeyed the decree of the Court (v), the wife’s 
light to an order for alimony pendente hte being not affect- 
ed by the fact that the order is made after the decree for 
xestitution(w), and it extends until the proved disobedience 
by the husband to the decree Or) 

Service of Petition on the Husband — 

See Rules 6 to 34 and 28 and 29 of the Matrimonial 
Causes Rules, 1924. 

Substituted service of the petition for alimony pendente 
hte on the respondent’s agent will be allowed m a case 
where substituted service of the writ of summons was 
ordered (y) Similarly, substituted service of the orders 
will be allowed by the Court by leaving them at the last 
known residence of the husband and at his attorneys’ 
office ($). * 

** Payment to the Wife Pending the Suit ” — 

Generally the husband is bound to provide alimony 
pendente hte for the wife, but when the wife has separate 
means sufficient for her defence and subsistence she is not 
entitled to alimony nor costs during the suit , she then 
stands on the common footing of a litigant party and on 


(u) Taylor v Taylor (1842) 6 Jur 633 See (1843) 2 Notes of 

Cases 174, F C. 

(v) Ibid 

(w) VerMehrv Ver Mehr (1921) P 404. 

Ibid 

Odevame v Odemtne (1888) 58 L T 564, 52 T P, 280 
Nuttall v Nuttall (1862) 31 L J P & M 164. 
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proving her case has a pnma facie right to costs It is, 
however, discretionary with Courts on a consideration of 
all the circumstances to relax the rule (a) 

A wife who is undei going a sentence of imprisonment 
for a felony is nevertheless entitled to alimony pendente 
hte (b), and also, where the wife is charged rn her husband's 
petition with adultery and has filed no answer to it she is 
still entitled to have alimony pendente hte allotted to 
her (e) But when the wife is living with the co-respon- 
dent and is supported by him the Court will refuse to allot 
her alimony pendente hte ( d ) If the husband and the 
wife have been living apart for some years and the wife 
has been supporting herself during that time and is still 
able to do so, she will normally not be entitled to alimony 
pendente hte ( e ) , so also, where the husband has no means 
and is very poor the Court might exercise its discretion and 
refuse an order for alimony (f) But when the husband 
is out of employment at the time of the petition the Court 
could make an order for alimony based upon an average 
of his earnings for the past three years ( g ), and also when > 
the husband sues in forma pauperis (h) Where, how- 
ever, the husband is an insolvent debtor and possessed of 
no pioperty and in no business or profession the Court 
will refuse to make any order for alimony (*), but the 

(а) D’ Aguilar v D'Aguilai (1794) 1 Hag Ecc 773, 162 E R 748 

(б) Kelly v Kelly (1863) 4 Sw & Tr 227, 164 E R 1503 

(c) Smith v Smith & Tremsaux (1863) 4 Sw & Tr 228; 164 

ER 1503 

(d) Holt v Holt & Dams (1868) LR IP & D 610, 19 L.T. 662 

Madan v Madan & De Thoren (1867) 37 L J P & M 10 , 17 
LT 326 

C e ) Madan v Madan , supra George v George (1867) L R. 1 
P & D 553 

(/) Gaynorv Gaynor (1862) 31 LJP 144 

(g) Thompson v Thompson (1867) LR 1 F & D 553 

( h ) Grmmmv Grmnam (1916) P 1, 113 XDT* 1216* 

CO Bruere v Bmere (1837) 1 Curt. 566, 163 &R. 198. 
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Court may suspend the proceedings until something by 
way of maintenance is given to the wife (/). 

Where the husband's income consists only of a volun- 
tary allowance from his father the Court may order the 
husband to make some allowance to the wife and may stay 
the suit by the husband till he has undertaken to do so (k) 

An assignment apparently fraudulent and colourable, 
by the husband of all his property after the commencement 
of a suit by the wife for divorce, cannot disentitle her to 
alimony (/). 

To a guilty zvife — 

A wife found guilty of adultery in a suit for divorce 
brought by her husband whose petiton had been dismissed 
because by his conduct he had conduced to her adultery 
was nevertheless a competent suitor for dissolution of 
marriage on the ground of her husband's adultery and if 
she presented a petition for divorce the Court had jurisdic- 
tion, m its discretion, to award hei alimony pendente 
lite (m) 

Deed of Separation — 

The existence of a separation agreement would not 
affect the jurisdiction of the Court to make provision for 
the maintenance and education of the children (n). 

Arrears— 

The Court may interfere by way of injunction to res- 
txam a husband from dealing with his property so as to 
defeat an order for costs or alimony pendente hte when 

(/) Bruere v Bruere (1837) 1 Curt 566, 163 E R 193. 

(k) Moss v Moss & Bush (1867) 15 W R 532. Martin v Martin 
(1919) P 283 

</) Brown v Brown (1828) 2Hag Ecc. 5, 162 EJR. 766, 

(m) Walton v Walton (1927) P 162. 

(n) Barry v Barry (1901) P 87 
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the amount of the latter has been fixed and an instalment 
of it is aheady due and in arrears, but will not so restrain 
him m lespect of the instalments of alimony to become 
due at a future date (o) 

Proportion of the husband's income — 

The amount ot alimony pendente life is within the 
discretion of the Court and each application is judged upon 
its merits but it can be taken that the general rule is to allot 
one-fifth of the joint incomes of the husband and wife, 
plus a further allowance for the children of the marriage 
The wife's earning and her ability to maintain herself are 
taken into account especially where the parties are in poor 
circumstances (/>)• The Court should consider the nature 
of the suit, the charges made by the petitioner against the 
respondent and the latter's answer thereto and whether 
the suit is vexatious or there has been delay. If the pro- 
ceedings are m order and pnma facie there is nothing 
against the wife, she is entitled to be maintained with 
reference to her former state (q), and even though the 
conduct of the respondent (wife) before and after marri- 
age has been reprehensible the husband is bound to allow 
her a sum which will enable her to live a respectable 
life (r) In the Ecclesiastical Court one-fifth of the hus- 
band’s net income was usually allotted as alimony pendente 
hte and was made payable from the date of the return of 
the citation (s) 

The husband is liable for necessaries supplied to his 
wife pending the suit and before the order for alimony, but 
he is liable only to a reasonable amount and, therefore, if 

<o) Fanshawe v Fanshawe (1927) P 238 

C p ) Nicholls v Nicholls (1861) 30 L J P 163 

iq) Smith v Smith (1813) 2 Phil T 152, 161 E R. 1105. 

<r) Leslie y Leslie (1911) P. 203, 104 L T 462. 

<s) Sykes v, Sykes (1897) P 306 , 77 L*T. ISO 
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the wife during that period incun ed debts to an extra- 
vagant amount that circumstance cannot be taken into 
account as a ground for diminishing the amount of ali- 
mony (0 

In allotting alimony pendente hte the Com t will not 
look minutely into the figures when the income to be dealt 
with is of laige amount (u), nor will the Court take into 
consideration the circumstances that the husband has to 
maintain children of a former marriage (v), but the Court 
will take into account the wife’s income derived from 
separate property as also the income of which she is m 
actual enjoyment though earned by herself (w) 

The institution of vexatious suits by the wife against 
the husband is a ground for allotting alimony pendente hte 
at less than the usual rate (x), but not an averment of 
adultery in the husband’s answer ( y ). 

Nett Income — 

The phrase “ nett income ” in the Act has no other 
meaning than that which it ordinarily bears The main- 
tenance of children by a husband or instalment of debts 
that have to be paid have no bearing on the question of 
what constitutes a man’s nett income Ordinarily, a man 
drawing a fixed salary and having no other means, that ex- 
pression would be taken to mean the amount of his salary 
minus deductions on account of income tax, charges for 
pension fund and the like ( 2 ) ; deductions being also made 


(t) 

M 


'w, 

M 

OO 

Of) 


Sykes v Sykes (1897) P 306, 77 L.T 150. 

Edwards v Edwards (1868) 17 L T 584. 

Hill v Hill (1864) 33 L J P. & M 104 

Goodheim v Goodhetm & Frankmson (1861) 2 Sw. & Tr 250 , 
4 L.T 449, 164 ER 99L 

Hake well v Hakewell (I860) 30 L.J P. &M 254. 

Grampian v Crampton & Armstrong (1863) 32 L J P & M. 
142 

R v R (1891) 14 Mad 88 at p. 94. 
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from the husband's gross income in respect of income tax 
and super tax chargeable on the income raised during the 
current year (a) But no deduction is allowed for sums 
paid by way of premium to maintain a policy of insurance 
on his life unless the policy was under settlement for the 
benefit of his wife and children after his death (b), nor 
would the Court allow deductions claimed on account of 
outgoings occasioned by the husband's own extravagance 
and profligacy (c) But the husband is entitled to deduct 
from income derived from real property the expense of 
ordinary current repairs , not of extraordinary and perma- 
nent improvements which ought to be charged on the fundi 
of the income (d) 

Duration — 

Alimony pendente life is payable from the date of ser- 
vice of the citation and not from the date of its return ( e ) 

Where the respondent is living with and is supported 
by the co-respondent after the filing of the petition and 
service of the citations, the Court may order that the 
alimony should run from the date at which respondent 
ceases to cohabit with co-respondent (f) Alimony pendente 
life ceases when the wife's adultery is conclusively proved, 
i e , upon a verdict finding her guilty of adultery ( g ), but 
the Court may m its discretion make an order for alimony 
to continue ( h ) and will not rescind an order on an 

(i a ) Sherwood v Sherwood (1929) P 120 

(b) Forster v< Forster & Thomas (1862) 2 Sw & Tr 553, 164 

ER 1113 

(c) Mytton v Mytton (1831) 3 Hag Ecc 657, 162 E R 1298 

(d) Hayward v Hayward (1858) 1 Sw & Tr 85 , 164 E R, 640, 

(e) Nicholson v Nicholson < 5 * Ratcliff e (1862; 31LJP & M 

165 Kelly v Kelly & Saunders (1869) 3 Beng. LR Appx 4 
Foden v Foden (1894) P 307 at p 314 
(/) Holt v Holt & Davies (1868) LR IP &D 610;19L,T 662 
lg) Wells v W ells & Hudson (1864) 3Sw & Tr. 542 * lOIwT 696, 

< 164 E R 1386 

( h ) Dunn v Dunn (1888) 13 P D 91, 59 LT 385 In re 

Hedderwick , Morton v Brinsley (1933) 1 Ch. 669atpp 676-677. 
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allegation of the husband that she was maintaining herself 
by prostitution (i) 

“ shall continue . ...until the decree is made 

absolute, or is confirmed ” — 

The order for alimony pendente hie is usually made 
before the tnal and it was formerly held that if no order 
was made before the passing of a decree nisi , it could not 
be made at all (;) But this view has been held to be erro- 
neous by the Court of Appeal on the ground that the legal 
status was not altered until the decree nisi was made abso- 
lute and the Court had power to grant to the wife alimony 
pendente lite even aftei the passing of the decree msi ( k ), 
and the hs between the parties is terminated not by the 
decree absolute, but the lapse of time allowed for question- 
ing the verdict (/) 

Tn a suit for judicial separation alimony is payable to 
a wife on an appeal unless it shall appear to the Court that 
such an appeal is frivolous or vexatious or that she has 
been guilty of laches (m). 

In a suit for nullity of marriage alimony is payable 
after the decree nisi and until the decree is made absolute 
(n) , but where it has been proved beyond doubt that the 
marriage which was sought to be set aside was bigamous, 
the Court may at once exercise its discretion and relieve the 
petitioner from the obligation to pay alimony pendente life 
between the decree nisi and decree absolute (o). 


(%) Patch v Patch (1869) 38 L J P & M. 27, 19 L.T 662 
0) Latham \ Latham & Gethm (1861) 2 Sw & Tr 299; 164 ER 
1011 

(k) Eltiw Bills (1883) L Tb 8 P D 188 Fodenv Foden (1894) 
P 307 Thomas v Thomas (1896) 23 Cal 913. Bowman v 
Bowman (1909) 36 Cab 1018 at p 1020 
(i) Madan v Madan & De Thoren ( 1868) 19 L T 612 

(m) Jones v Jones (1872) L*R. 2P.&D 333 ; 26 L T* 106 

(n) S> (falsely called B<) v B (1884) 9 P.D 80 

*(&) Childers v Childers (otherwise Bur ford) (1899) 68 L.J.P 90 
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Intervention of King's Proctor — 

When the King's Proctor mtei venes on the ground o£ 
the wife's adultery and the decree msi is rescinded, the wife 
is entitled to payment of arrears upto the date she was 
found guilty of adultery (p) It finally ceases when the 
time for moving foi a new trial has elapsed 

No piovision is to be found in the Code of Civil Pro- 
cedure for asking for a new tnal, but the wife may apply 
for a review of judgment under section 114 and Order 47, 
Rule 1 of the Code On such an application being made 
she may apply for a continuance of alimony pendente 
hte pending the disposal of her application for review, and 
the Court has discretion, considering the circumstances of 
the case to continue the payment of alimony (q) 

After husband's death — 

The order for alimony pendente hte does not cieate a 
legal debt by the husband, but only a liability to pay (r) 
and the payment of arrears due under the order cannot be 
enforced after the husband's death against his estate (s) 

Increase or reduction of amount — 

Under the Supreme Court of Judicature (Consolida- 
tion) Act, 1935, the power conferred on the Court to vary 
periodical payments is restricted in operation to cases of 
restitution of conjugal rights and does not apply to orders 
for alimony pendente Hte , unless the order was with liberty 
to apply (0 Under section 7 of the Indian Divorce Act, 
1869, the English practice will apply to India 

( p ) Whitmore v Whitmore (L866) LR IP & D 96, 14 LT 171 

( q ) Hirabai v Dhunjibhoy (1893) 17 Bom 148 

(r) Linton v Linton (1885) 15 Q B D 239 In re Hawkins , 

Exparte Hawkins (18 )4) 1 Q B 25 See Robms v Robins- 
(1907) 2 KB 13 at pp 16-17 

(s) Re Hedderzmck , Morton \ Brinsley (1933) 1 Ch 669 at 

pp 674-677 

( t ) Abbot v Abbot (1931) P 26, 144 I T 598 Affirmed in 47 

TLR.222, C*A 
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37. The High Court may 3 If it think fit, on any 
decree absolute declaring a marriage to be dis- 
solved, or on any decree of judicial separation 
obtained by the wife, 

and the District Judge may, if he thinks fit, on 
the confirmation of any decree of his declaring a 
marriage to be dissolved, or on any decree of judi- 
cial separation obtained by the wife, 

order that the husband shall, to the satisfaction 
of the Court, secure to the wife such gross sum of 
money or such annual sum of money for any term 
not exceeding her own life, as, having regard to her 
fortune (if any), to the ability of the husband, and 
to the conduct of the parties, it thinks reasonable ; 
and for that purpose may cause a proper instrument 
to be executed by all necessary parties. 

In every such case the Court may make an order 
on the husband for payment to the wife of such 
monthly or weekly sums for her maintenance and 
support as the Court may think reasonable: 

Provided that if the husband afterwards from 
any cause becomes unable to make such payments, 
it shall be lawful for the Court to discharge or 
modify the order, or temporarily to suspend the 
same as to the whole or any part of the money so 
ordered to be paid, and again to revive the same 
order wholly or in part, as to the Court seems fit. 

PERMANENT ALIMONY 

Cf : section 32 of the Matrimonial Causes Act, 1857. 
Section 190 of the Supreme Court of Judicature (Consoli- 
dation) Act, 192b. 

Rules 57 to 64 of the Matrimonial Causes Rules, 1924. 


Power to 
order 
permanent 
alimony 


Power to 
order monthly 
or weekly 
payments 
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The difference between permanent alimony and perma- 
nent maintenance is more technical than substantial, per- 
manent maintenance applying to the allowance after divorce, 
and alimony after judicial separation 

In a case of judicial separation the awaid is made for 
the joint lives of the husband and wife, or until a decree of 
divorce is pronounced The means of ascertaining the 
amount to be awarded is the same as m alimony pendente 
life, but m this instance the proportion is usually one-third 
instead of one-fifth of the joint incomes Sometimes less 
than a thn d has been given and as much as a half has been 
awarded But the Court is not at liberty to allot more than 
one moiety of the joint incomes to the wife although she 
may have brought more than one moiety of the property 
into settlement (w) 

There is no fixed rule that the Court will allow to the 
wife one-third of the husband’s disposable income It is no 
more than a rough working rule and does not impose an 
absolute limit Further, in estimating the amount of the 
allowance the Court must not focus its attention only on 
the disposable income of the husband in the year preceding 
the making of the order, but must have regard to his earn- 
ings in previous years and to his probable earnings m the 
future In making an order for permanent alimony the 
Court is given a wide discretion with which the Court of 
Appeal will not readily interfere unless it is satisfied that 
the Court below has proceeded on some wrong principle ( v ), 

“ On any decree absolute for dissolution ” — 

See Rules 65-70 of the Matrimonial Causes Rules, 1924, 
The Legislature did not intend that a wife entitled to 
a dissolution of marriage should purchase it at the price of 

( u ) Ha%gh v Haigh (1869) LR IP & D 709 at p 7l0*20LT. 

281 

(v) Sherwood v Sherwood (1929) P 120, 
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being left destitute and where the circumstances of the hus- 
band permit, the Court will direct a maintenance to be 
secured to the woman (w) 

To guilty wife — 

There is no rule of practice that a wife against whom a 
decree nisi for dissolution of marriage is pronounced must 
show special circumstances to entitle her to an order that 
the decree shall not be made absolute except upon the con- 
dition of the husband securing a provision for her sup- 
port ( x ). The Couit has an absolute discretion vested iti 
it by the section to be exercised according to the circum- 
stances of each case Thus, it will order the husband to 
secure a provision foi his guilty wife, even though his own 
conduct has been unimpeachable, if the wife is proved to 
be entirely without means of support and unable through 
ill health to earn her own living (y) But where the mis- 
conduct of the wife is very great and no blame is attribut- 
able to the husband and where she has independent means 
the Court may refuse to make an order for her mainten- 
ance (a) The Court, however, has the power to order the 
husband to settle the amount of damages awarded to him, 
for the wife's benefit (a) 

Compassionate allowance — 

After the passing of an exparte decree nisi m a suit m 
which the wife is the respondent and who has not appeared 
she cannot apply for a compassionate allowance unless she 

(w) Fisher v Fisher (1863) 2 Sw & Tr 410 at p 413; 5 L T 364, 

164 ER 1035 See H ornunan v H ornt man (1933) P 95 

S Robertson v Robertson (1883) 8 P D 94 

Ashcroft v Ashcroft & Roberts (1902) P 270, 87 LT 229. 
Scott v Scott (1923) P. 107 Kelly v Kelly & Saunders 
(1870) 5 Beng L R 71 McGowan v McGowan (1916) 38 
All 688 

M Turner v Turner & Wedgewood (1863) New Rep 405 
(a) Latham v Latham & Gethin (1861) 30 L J P. & M 43 

16 
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asks fot line leave of the Court to appear and then by further 
leave of the Court files her petition for maintenance (b) 
But the Court will not make any order against the husband 
if the wife is living with the co-respondent and is supported 
by him (r). 

Deed of Separation — 

When in a deed of separation a wife covenants not 
to take proceedings to compel her husband to allow her 
maintenance beyond a stipulated amount and thereafter the 
ivife obtains a decree for dissolution of the marriage on the 
ground of the husband's adultery she no longer remains 
bound by the covenant but is free to take proceedings for 
permanent maintenance (d) She can* however, be restrain- 
ed by the order from taking any proceedings to enforce the 
allowance under the separation deed m addition to perma- 
nent maintenance ( e ) But where the marriage is dissolved 
on the ground of the wife's adultery, the Court has the 
power of setting aside the deed of separation, and may 
grant the wife an allowance considerably less than the 
amount stipulated m the deed (/) 

^An agreement entered into between the parties con- 
tained the following passage — “ This allowance td be paid 
m any event whether they remained married or whether the 
marriage should hereafter be dissolved ” Subsequently the 
marriage was dissolved on the grounds of the husband's 
adultery and cruelty and the Court held that the wife was 
not precluded by the existence of the above agreement from 
filling her petition for permanent maintenance m the usual 

(b) Ferquson v Ferguson , Jesson & Gard field (1931) 48 T R R» 86 
i c ) McGowan v McGowan (1Q16) 38 All 688 

(d) Hughes v Hughes (1928) 1,4 T L R 463 Hyman v Hyman 

(1929) P 1, C A , (1929) A C 601 

(e) Retdv Retd (1925) P 1, 12TLR 30 

(f) Chfford v Clifford (1884) 9 P D 76 Saunders v Saunders & 

Beck (1893) 69 L T 498 
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way (g) 9 nor is the wife prevented from applying for an 
increased amount after a divorce notwithstanding the exist- 
ence of a deed m consideration of abandonment of former 
proceedings (A)* 

Quantum — 

Although the considerations which applied in the Eccle- 
siastical Courts to awards of alimony must have due weight 
m determining the proper award of maintenance to a wife 
after a decree of divorce, the assumption of a fixed arith- 
metical rule and an indispensable process of applying that 
rule is erroneous and disregards the duty imposed on the 
Court by the provisions of the section under which the 
Court is to award by way of maintenance fk such sum as 
having regard to the wife's fortune, if any, to the ability of 
the husband and to the conduct of the parties, the Court 
may deem reasonable" Where the husband's whole income 
has been expended on the requirements of the matrimonial 
home, a third of his means may well be required for the 
wife's maintenance , but where beyond everything called for 
by such requirements, the husband possesses an ample 
fortune, the amount of his income affords no definite guid- 
ance as to the sum required to supply his sometime wife 
with the necessaries, comforts and advantages incidental 
to her station in life (z) 

In awarding maintenance to the wife the Court has to 
ascertain what are the joint incomes of the husband and 
the wife, how they are to be divided m providing for the 
woman, something which the husband cannot deprive her 
of and on the other hand not unduly beggaring the hus- 
band (/) The wife should be put m the same position as 

(g) Bishop v Bishop, Judkins v Judkins (1897) P 138, 76 L T 409** 

(h) Wilkinson v Wilkinson (1893) 69 L.T 459 

(«) Gilby v Gilby (1927) P 197 Stibbs v Stibbs (1931) P 15 
(;) Natsh v Nmsh (1916) 32 T L R 487, C A 
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she would have been m had she remained his lawful 
wife (k) So, where the husband's sole property consisted 
an lus life interest m certain houses belonging to the wife, 
the Court allotted the wife two-thirds of the annual income 
arising from the houses reserving the wife's right to the 
property (/) 

“ On any decree of judicial separation ” — 

The Court is bound by the practice of the Ecclesias 
tical Courts m allotting permanent alimony after a decree 
of judicial separation, but the Court is not at liberty to 
allot more than one moiety of the joint incomes to the wife 
although she may have brought more than one moiety of 
the property into settlement (m) 

The right of the wife to be maintained by the husband 
is founded on her common law right to pledge her husband's 
credit for necessaries according to his means and does not 
depend wholly on the statutes ( n ) 

Although the Court by a decree of judicial separation 
gives a legal warranty to a wife and husband to live apart, 
still they remain husband and wife and that while they 
remain so, the obligation also remains on the husband of 
contributing to the support of the wife (<?)• 

An order for alimony pendente hte m favour of the 
wife is not a condition precedent to her applying for per- 
manent alimony ( p ) 


(k) Hulton v Hulton (1917) 33 TLR 137 

(l) George v George (1869) 38 L J P & M 34, 20 L T 282 

(m) Haigh v. Haigh (1869) L R IP & D 709, 20 L T 281 
.(») Dean v. Dean (1923) P 172, 129 L T 704 

(o) Forth v Forth (1867) 36 LJ P &M 122;16LT 874 

( p ) Fastre v Fastre (1930) P 80 , 142 L T 490. Covell v Covell 

(1872) LR 2 P &D 411 , 27 L T 324 
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4t Conduct of the parties ”■ — 

. The words “conduct of the parties” refer to the conduct 
both before and after the marriage ( q ) 

Guilty wife — 

The Ecclessiastical Court had power to grant perma- 
nent alimony to a wife who was divorced a mensd et toro 
on account of her misconduct and that power was not taken 
away by the Matrimonial Causes Act of 1857 The Court 
has* therefore, jurisdiction to grant permanent alimony to 
a wife against whom a decree of judicial separation has 
been made on account of her misconduct (r), especially 
when she has no means and m order to enable her to live 
a respectable life ( s ) 

What proportion of husband’s income — 

After a decree for judicial separation when the hus- 
band's delinquency is established and when the wife is the 
injured party separated from the comfort of matrimonial 
society and from the society of her family, not by the act 
of Providence but by the misconduct of her husband she 
must be liberally supported The law has laid down no 
exact proportion , it gives sometimes a third, sometimes a 
moiety, according to circumstances (f) The normal rule 
of fixing the amount of permanent alimony at one-third of 
the joint incomes of the spouses free of tax is not a hard 
and fast one The allocation of alimony is a matter for the 
discretion of the Court which can take exceptional circum- 
stances into consideration The fact that the husband's 

(g) Restall v Restall (1930) P 189, C.A. Mould v Mould (1933) 

49 TLR 242 

(r) Prichard v Prichard (1864) 3 Sw & Tr 523, 10 L T 789, 

164 E R* 1378 Goodden v Goodden (1892) P 1, 65 L T 542. 

(s) Leslie v Leslie (1911) P. 203, 104 L T. 462 

(0 Otway v Otway (1813) 2 Phil 109; 161 E R, 1092. 
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income is a large one and the fact that the wife during part 
of married life lived apart from the husband and acqui- 
esced in receiving a smaller income than the husband could 
have afforded, are not grounds for departing from the 
general rule, but the fact that the husband’s income is fluc- 
tuating and to some extent precarious is an exceptional 
circumstance which the Court can take into consideration 
and is a ground for reducing the proportion («) Similarly, 
the Court will take into consideration the circumstance that 
the husband is obliged m order to earn his income, to live 
m a more expensive place than the wife and when that is 
the case will not allow her the usual proportion of such 
income (v) When the wife has custody of minor children 
the Court will allot her an extra allowance for the children’s 
maintenance and education (w). Where the only income 
of the husband is derived from independent property and 
when the husband is guilty of adulteiy committed with a 
woman living with him as his mistress and has turned his 
wife out of the house the Court would be justified in 
awarding the wife a moiety of the husband’s income ( x ) 

In estimating the amount of alimony to be allowed to 
a wife the husband is entitled to a deduction from the 
amount payable by him the amount of pension from the 
Crown granted to the wife, but not legacies left by will 
since the marriage to the wife for her separate use, nor 
any salary received by her (y) 


<«) Deanv Dean (1923) P 172, 129 L T 70 4 

(v) Louis v Louis (1865) L R IP & D 230 , 14 L T 770 

(w) Whieldon v Whieldon (1861) 2 Sw & Tr 388, 164 E R* 1046 

Shaftesbury Union v Brockway (1913) 1 KB 159, 

(x) Avila v Avila (1862) 31 L JP 176 

(y) Westmeath (Marquis) v Westmeath (Marchioness) (1834 ) 3 

Knapp 42, 12 E*R 563, H«L 
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“ The husband shall ... secure to the wife gross 

sum of money or annual sum of money ”, 

The Court may order the husband to secure ho the 
wife either a gross sum or an annual payment for any term 
not exceeding her life So, where a sum of money stands 
m a Savings Bank m the joint names of the husband and 
wife, the Court may order the husband to secure it to the 
wife ( 2 ) And when the husband is out of the jurisdic- 
tion of the Court, the only power which the Court has m 
case of dissolution of marriage is to order the husband to 
secure a sum of money to her ( a ) Though the Court has 
power to order the husband to secure for the benefit of the 
wife a gross or annual sum, it has no power to order him 
to pay the wife a gross or annual sum (b) and the power 
to secure a gross or annual sum for the benefit of the wife 
could be exercised only once and could not be varied (c) 

The Court has no power on a decree of dissolution to 
reserve liberty to apply for security m making an order 
fpr maintenance under section 190 (1) and (2) of the 
Supreme Court of Judicature (Consolidation) Act, 1925. 
The insertion of such a provision would permit the conver- 
sion at a subsequent date of an order to pay maintenance 
into an order to secure it and that would be ultra vvres 

Lump Sum Payment — 

The Court has no power to order a lump sum to be 
paid over to the wife absolutely for her permanent main- 
tenance or to order such hjmp sum to be secured to her 
issue by settlement for a longer period than her own life (e) 


fy) Rowbothamv Rowbotham (185S) ISw &Tr 190;1S4ER 687 

(a) Ibid 

(b) Medley v Medley (1882) 7 P D 122, 47 L,T 556 

(c) Rawhm v Rawlins (1865) 1 Sw & Tr. 158; 164 £R 1477 
id) 9 heamv Shearn (1931) P 1 , 143 L T 772 

(e) Twentyman v Fwentyman (1903) P 82, 88 L T, 571 
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unless both parties consent to the payment of a lump sum 
agreed upon (/) , no further proceedings to be taken with- 
out the leave of the Court (g) The Bombay High Court 
has, however, held that under section 37 of the Indian 
Divorce Act the Court has power to make the order for the 
payment of a lump sum for permanent maintenance of the 
wife “The plain meaning of the words is that the gross 
sum of money should be paid absolutely to the wife and 
that the annual sum of money should be limited for the 
period of her life ” ( h ) 

Court may make an order for payment of monthly or 

weekly sums ” — 

The Court may order sums of money to be paid weekly 
or monthly as permanent maintenance and may from time 
to time modify the order (t),but the Court would not make 
an order for a weekly or monthly payment except where 
the husband has no property on which the requisite amount 
can be secured (;) The Bombay High Court has, however, 
held that the Court has power to order the husband to pay 
to the wife a weekly or monthly sum for her maintenance 
and support and this latter order may be either m addition 
to or in substitution of the order before mentioned The 
words “ for any term not exceeding her life ” qualify the 
words * annual’ and not 'gross sum* ( k ) 

“ Dum Sola et Casta” Clause — 

There is no rule that in an order granting permanent 
maintenance to a divorced wife the dum sola et casta clause 


(/) Jenkins v Jenkins (1930) 99 L J P 63, 142 L T 656 
(q) Oldmg v Oldtng (1930) 99 L J P 128 , 143 IS 310 
(h) Taylor v Bleach (1914) 39 Bom 182, 17 Bom LR 56 
(if) Jardme v Jardtne (1881) 6 P D 213. Hanbury v Manbury 
(1894) P 102 

0) Corbett v Corbett (1888) 13 PD 136,59LT 183. 

(k) Taylor v Bleach , supra 
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ought to be inserted unless there is some reason to the con- 
trary, nor that it ought to be omitted unless there is some 
reason for inserting it The Court must in each case deter- 
mine what is reasonable having regard to the conduct of 
the parties, their position m life, their ages and their respec- 
tive means, the amount of the provision made, the existence 
or non-existence of children and who is to have the custody 
of them and any other circumstances which may be import- 
ant m any particular case (l) Where the woman is young 
and was a person of doubtful character before marriage 
the clause is properly inserted (m) The object of the 
Court m ordering a provision for a guilty wife is that she 
should be protected fiom temptation and lead a respectable 
life, at the same time, a husband should not be called upon 
to support a wife who is leading an immoral life and on 
this ground, as well as for the protection of the wife, the 
provision for her should be limited dum casta . The wife 
should know and should be made to feel that her livelihood 
depends upon her leading a chaste life m the future The 
dum sola clause is inserted so as not to call upon the hus- 
band to contribute to the support of his divorced wife if 
she should become the wife of another man ( n ) 

Where the husband and the wife had lived apart for 
many yeais and the husband ultimately obtained a decree 
for dissolution on the ground of the wife’s adultery, the 
Court refused to insert the dum sola et casta clause mto 
the order for maintenance (o). Regard must be had to the 
wife’s past life in determining whether it is right and pro- 
per that that clause should be inserted (/>) The Court has 


(/) Wood v Wood (1891) P 272, 64 LT 586 Kettlewell v 
Kettlewell (1898) P 138 Hall v Hall (1914) 111 L.T 403 
On) Medley v Medley (1882) 7 P D 122, 47 L T 556 
\n) Squire v Squire & 0* Callaghan (1905) P 4, 92 LT 472 
Woodcock v Woodcock &Codestdo (1914) 111 L T 924, C A 

(o) Lander v Lander (1891) P. 161,64LT 120* 

(p) Olher v . Olher (1914) P, 240, 111 L T 697 
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an absolute discretion according to the circumstances of 
each case either to order the payment during the whole of 
her life or so long as the wife remain's unmarried (#), and 
that discretion cannot be fettered by an agreement between 
husband and wife m that behalf (r), 

Although there is no provision m the Indian Divorce 
Act to award alimony m nullity suits, under section 7 the 
Court has powei to do so on the principles and rules of the 
English Court The ordei for permanent maintenance may 
be made containing a clause dum sola vixent without the 
addition of et casta(s), and the amount may be reduced on 
remarriage (f) 

Sometimes an order for alimony m a suit for judicial 
separation contains a provision for the amount to be pay- 
able only while the wife leads a chaste life, but if that 
stipulation is omitted and the husband afterwards alleges that 
the wife has been guilty of adultery the Court cannot vary 
the order (u) Similarly, the maintenance allowance does 
not ce^isc on the wife’s re-marriage if the clause is not 
inserted m the order ( v ) It is now usual m orders for 
peimanent alimony to give the parties ‘liberty to apply’ or 
to say, “ until further order ” 

Charge on husband's estate — 

In granting alimony to the wife, the Court should be 
very reluctant, even supposing it has the power, to tie up 
the property of the husband and so convert alimony into am 


(q) Listei y Lister (1889) 15 P D 4, 62 L T 90 

(rj Woodcock v Woodcock & Codestdo , (1914) 111 L T. 924, C A 

(O SmthY Smith (1898) P 29, 78 L T 28 See 79 L T 124. 

( t ) Mangold (otherwise Evans) v Mangold (1913) 55 Sol, Jour 

387 Sharp (otherwise Morgan) v Sharp (1909) P 20, 99 
JUT 884 

(u) Collins y Collins ( 1910) 103 LT 80 , 54 Sol Joifr 682 * 

(v) Duftv v. Dufiy (1932) 147 LT 18; 76 Sol Jour '597 

Natborny v Natbomy (1932) 147 L T 252 76 Sol Jour 416 
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absolute interest m and charge upon his eatate (w) But 
where an lhstrument is executed charging the husband's 
immoveable property with the payment of a monthly sum 
for permanent alimtiny during the wife’s life, the Wife is 
entitled on the death of the husband, in addition to the 
monthly payment, to a distributive share of his estate (a) 

Alimony neither alienable nor attachable — 

Sums of money to be paid by a husband for the main- 
tenance of his divorced wife are a purely personal allowance 
and so long as the order subsists can neither be alienated 
nor released (3/ ), and although the amount of alimony can 
be said to be property recovered or preserved by the exer- 
tions of the wife’s solicitors and liable to a charging order 
under the Solicitor’s Act, the Court would refuse m the 
exercise of its discretion to make the order on the giound 
that it could not be presumed that the wife had contracted 
with her solicitors to bind her separate property for costs(^) 
Nor can alimony be attached by the wife’s creditors for 
non-payment of her debts (a) 

Husband's Insolvency — H 

The husband’s liability for the payment of alimony to 
the wife continues during insolvency and even after dis- 
charge (&). 

No order for separate maintenance — 

The Court has no power to give a wife separate main- 
tenance It is always as incidental to some other matter 

(zu) howle v Fowle (1879) 4 Cal 260 

(x) Motibai v Motibai (1900) 16 Bom 465 , 2 Bom L R 602 

(y) Watkins v Watkins (1896) P 222, 74 L T. 636 Paqume v* 

Paqume (1909) 1 KB 688 

(ff) Harrison v Harrison (1888) 13 P D 180, 60 L T 39 
(a) Walls v Legge (1923) 2 K,B 240 

0 b ) Kerry Kerr (1897) 2 Q B 439, Linton v. Linton (1885) 15 
Q BvD 239, C A In re Hawktns, Exparfe Hawkins (1894) 
1 Q # B. 25, C A 
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that she becomes entitled to a separate provision (c), nor 
is it competent to the Court dismissing the husband’s peti- 
tion for dissolution of marriage to award maintenance to 
the wife though the wife might have filed an application for 
divorce or judicial separation on the husband’s petition 
under section 15 of the Act, still m the absence of a decree 
for dissolution or judicial separation, no ordei for alimony 
can be made under the Act (d) 

“ The Court may discharge or modify the order or sus- 
pend the same 99 

Variation of the Order — 

Before the passing of the Matrimonial Causes Act, 
1866, the Court had no power to vary an order for perma- 
nent alimony or maintenance (e), but it was later conferred 
on the Court by statute and the Court had discretion to 
exercise such power (/) The settlement referred to m 
section 32 of the Matrimonial Causes Act, 1857 (section 37 
of the Indian Divorce Act, 1869) is final, irrevocable and 
unalterable though it is made in the exercise of a wide 
discertion ( g ) 

Under section 32 of the Matrimonial Causes Act, 
1857, there was power to decree against the husband a 
pecuniary settlement m favour of the wife to be secured 
upon his real or personal possessions , under the Matrimonial 
Causes Act, 1866, power was given for monthly or weekly 
payments subject to suspension or diminution if the hus- 
band became unable, to make the payments, and under the 


(c) Ball v Montgommery (1793) 2 Ves 191 at p 195 

( d ) Devasrayam v Dezamony (1923) 46 Mad 133. Gulha% v* 

Behramsha (1914) 16 Bom L.R 211 
(*) Rawhns v Rawlins (1866) 4 Sw & Tr 158, 164 E.R* 1477, 
Mottbai v Motibai (1900) 24 Bom. 465. 

(/) Turk v. Turk , Dufty v. Dufty (1931) P 116, 47 T L,R 445 
(g) Ibid at page 123 ^ 
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Act of 1907 an additional power was introduced to increase 
the quantum if the husband's means should increase 

The Ecclesiastical Courts had and exercised power to 
order variations m the amount of alimony from time to 
time either by way of increase or reduction (h) 

Reduction of Quantum — 

In modifying an order for maintenance by reducing 
the quantum the Court ought to have regard to all the 
circumstances of the case, including both the reduction in 
the husband's income and the increase m that of the wife (i), 
and the Court has the power to modify the original order 
although it was made by consent (;) 

When the marriage is dibsolved the future relations ot 
parties as to money matters are then to be finally deter- 
mined subject to the Court’s power to vary the order when 
the income of the husband is a fluctuating one ( k ), The 
order which the Court may make on the dissolution of the 
marriage for the wife’s maintenance and the jurisdiction to 
review that ordei are matters of discretion conferred on 
the Court by statute and not standardised by the rules 
applying m cases of judicial separation The jurisdiction 
is embodied m section 190 (1) and (2) of the Supreme 
Court of Judicature (Consolidation) Act, 1925 (0 

The order for reduction of quantum cannot be made 
merely on the re-marriage of the wife, but it must be shown 
that there is substantial improvement m her fortune and 
that the husband’s income has diminished (m) 

(h) De Blaqmere v De Blaqmere (1830) 3 Hag Ec 322 at p 329, 

162 ER 117* 

(0 Hally Hall (1913) P 105 

{;) Ibid . Smithy Smith (1931) 41 T L R 368 

(k) Stephen v Stephen (1930) P 269 at p. 27] 

U) Turk y Turk, Dufty y Dufty (1931) P 116 at p 118 
(m) Ibid 
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I unease tn Quantum — 

Upon the true construction of section 37 of the Act 
the power of the Court is not confined to the making once 
and for all one single order for the payment of a weekly 
or monthly sum by way of permanent alimony to a wife (n) , 
and the Court has power to make orders for the payment 
of larger sums by the husband if the circumstances are 
such as to justify an increase m the amount of the ali- 
mony (<?) 


In a suit for nullity of marriage — 

The provisions of this section give power to the Court 
to make an order for alimony m suits for dissolution of 
tiiarridge or of judicial separation The Court has no- 
power to order the husband to provide alimony for the wife 
in suits for nullity ( p ) The English Divorce Court has the 
power of making an order (q) 


Court may- 
direct payment 
of alimony to 
wife or to her 
trustee 


38. In all cases in which the Court makes any 
decree or order for alimony, it may direct the same 
to be paid either to the wife herself, or to any trustee 


on her behalf to be approved by the Court, and may 
impose any terms or restrictions which to the Court 


seem expedient, and may from time to time appoint 
a new trustee, if it appears to the Court expedient 
so to do. 


(n) I swarayya v Iswarayya (1931) 33 Bom L R 1402 at pp 1405- 

1406, P C 58 I A 350 

(o) Ibtd at p 1407 and at p 1410 See Matrimonial Causes Act, 

1907 

(p) Turnery Turner (1923) 48 Cal 636 at p 642 

(<?) See K v K (otherwise R.) (1910) P 140, (Respondent a 
lunatic) Gallan v Gallan (otherwise Goo&vnn) (1913) P 160* 
(Respondent’s incapacity) Ramsay v Ramsay (otherwise 
Beer) (1913) 108 L T 382 (Marriage void ab imfao) * 
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“ -Alimony to be paid either to the wife or to any trustee 
on her behalf ” — 

Cf * section 24 of the Matrimonial Causes Act, 1857 
Section 1 of the Matrimonial Causes Act, 1907. 

Section 190 (5) of the Supreme Court of Judicature 
(Consolidation) Act, 1925 

When the alimony is made payable to the wife the 
husband is not bound to pay it to her attorney (r), but the 
order may be varied by making it payable either to her or 
to her attorney (s) The Court does not make an order 
for the payment of alimony pendente hte to the wife's 
attorneys without a written application from her (0 and 
when the alimony is paid to the wife’s attorneys it is only 
for the sake of convenience and the attorneys are not 
entitled either to charge for receiving it ( u ), oi to claim any 
hen for costs on the moneys so received ( v ). 

On the death of the wife pending the hearing of the 
suit but after an order for payment of alimony pendente 
hte , the executors of the wife cannot be permitted to be 
joined as parties to the suit to enable them to enforce the 
order (w). 

X — Settlements 

39. Whenever the Court pronounces a decree Fewer to 
of dissolution of marriage or judicial separation ^ttkment of 
for adultery of the wife, if it is made to appear to 
the Court that the wife is entitled to any property, amdren and 
the Court may, if it think fit, order such settlement 
as it thinks reasonable to be made of such property 

(r) Parr v Parr & White (1864) 32 L J P 90 , 11 W R 257 

(s) Kelly v Kelly (1863) 4 Sw & Tr 227, 164 E R 1503 
0) Brown v Brozvn (1865) 4 Sw & Tr. 144, 164 ER 1471 

(u) Margetson v Margetson (1865) 35 L T,P 80 

(v) Leete v Leete (1879) 48 L J P 61 , 40 L T 788 

( w ) Schenck v Schenck (1908) 24 T L R 739 
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Settlement of 
damages 


or any part thereof* for the benefit of the husband, 
or of the children of the marriage* or of both* 

Any instrument executed pursuant to any order 
of the Court at the time of or after the pronouncing 
of a decree of dissolution of marriage or judicial 
separation* shall be deemed valid notwithstanding 
the existence of the disability of coverture at the 
time of the execution thereof. 

The Court may direct that the whole or any 
part of the damages recovered under section thirty- 
four shall be settled for the benefit of the children 
of the marriage, or as a provision for the main- 
tenance of the wife. 

Cf section 45 of the Matrimonial Causes Act, 1857 
and section 6 of the Act of 1860 

Sec 191 (1) of the Supreme Court of Judicature (Con- 
solidation) Act, 1925 

Rules 71 and 72 of the Matrimonial Causes Rules, 

1924 

The provisions of this section are applicable only 
when the wife is found guilty of adultery (#). 

The application for the settlement of the wife’s pro- 
perty is ordinarily to be made by the petitioner after the 
final decree (y), but if the petitioner dies before the decree 
nisi has been made absolute, or confirmed by the High 
Court as the case may be, the suit abates and the guardian 
of the children cannot apply to have the decree made abso- 
lute or confirmed so as to enable him to subsequently apply 
for an order under this section (#) 

O) Belhngay v Belhngay (1866) LR IP & D 168. 

(y) Ling v Ling & Croker (1865) 4 Sw & Tr 99, 164 ER, 1453 
(#) Grant v Grant Bowles & Pattison (1862) 31LJP &M 174 
at p. 176 
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** Wife is entitled to any property ” — 

Where the wife is entitled to property over which she 
has absolute power of disposition, the Court will compel 
her to resettle the property (a), but if the wife's interest is 
one which she is restrained from anticipating the Court 
has no power to make an order which will interfere with 
that restraint on anticipation ( b ) 

In ordering a settlement the Court should have regard 
to the pecuniary position which the husband and children 
of the marriage would have been in if the marriage had 
not been dissolved through the wife's misconduct and 
should adjust as far as possible any alteration made m their 
pecuniary position by reason of the change m circum- 
stances consequent upon the dissolution of the marriage(c) 

So, where on a dissolution of marriage on account of the 
wife's adultery, the husband petitioned that certain jewel- 
lery belonging to her should be sold and a settlement made 
of the proceeds giving the wife a life interest in the income 
arising from the investment of the proceeds, with remainder 
to himself, the Court refused to order the settlement as the 
husband's income was substantial and the wiefe's income 
was only £ 72 a year ( d ) The Court should also take 
into consideration the costs which the wife would have 
to incur in defending the suit and for which the husband 
would not be strictly liable ( e ) , and may refuse to make 
the allowance to the husband variable according to the 


(a) Swift v Swift (1891) 15 P D 118 See Public Trustee v Wolf 
(1928) A.C 544 

{&) Michell v, Mtchell (1891) P 208, C A Lorame v Loramc <$* 
Murphy (1912) P 222, C A See Morgan v Morgan & Kirby 
(1923) PI 

(c) Lornman v Lorrtman & Clair (1908) P 282 

(d) Schofield v Schofield & Cotoper (1891) 64 L T. 838 

(e) Bacon v Bacon & Bacon (1860) 2 Sw & Tr. 86 , 2 L T 488; 

164 ER 925. * 

17 
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possible fluctuations in the value of the wife’s property* 
01 to limit it till such time as he remained unmairied (/) 

Aftei a decree of judicial separation on the ground of 
the wife's adultery, the Court ordered the trustees of the 
wife who was entitled to an interest of £ 4,000 with a 
power of appointment amongst her children, to pay over a 
moiety of the income to the trustees named by the husband 
to be applied by them for the maintenance and education 
of the children of the marriage (g) By an ante-nuptial 
settlement A settled certain immoveable property m 
Calcutta to which he was absolutely entitled upon himself 
f oi life and then upon his intended wife for life and then 
upon the children of the mat riage On the dissolution of 
the marriage on the ground of the wife’s adultery the 
Court declared the settlement void as regards the wife and 
directed the trustees to reconvey the property to A for an 
absolute estate ( h ) Moneys secured to a wife under a 
policy of insurance payable to her at the time of hei hus- 
band's death is “property m reversion" and the Court has 
power to order the wife to settle her interest thereunder 
for the benefit of the husband and children of the marri- 
age (i) So also, the separate income of the wife payable 
to her under the trusts of a marriage settlement may be 
settled as permanent maintenance on the husband if the wife 
refuses to obey a decree for the restitution of conjugal 
rights (/) k 

Property of party domiciled m a foreign country ~ 

The Court has no authority over the property of a 
person domiciled m a foreign country. The jurisdiction 

(f) Midwinter v Midwinter (1893) P 93 

(g) Seatel v Seatel (1860) 4 Sw & Tr. 230; 164 ER 1504. 

(h) Wood v Wood (1875) 14 Beng L.R Appx 6. 

Stedall w Stedall (1902) 86 L.T 124, 18 T l R 254, 

</) Swift v, Swift (1890) 15 P D. 118 , 62 L T. 669* * 
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§ 39 


to order the settlement of property is pnma facie the 
property of a woman domiciled m England, The jurisdic- 
tion is only invoked with regard to property when the 
order will be effective and when it will not infringe the 
authority of a foreign tribunal (&). 


££ The whole or any part of damages recovered shall be 
settled for the benefit of the children of the marriage ” — ■ 

Cf section 34 of the Act 

the Court may direct in what manner such 
damages shall be paid or applied.” 

Cf section 189 (3) of the Supreme Couit of Judica- 
ture (Consolidation) Act, 1925 

The Court has the power to permit the petitioner to 
deduct his costs which he is unable to recover from the co- 
respondent from the amount of damages which the co- 
respondent is ordered to pay the petitioner and the balance 
may be settled upon the issue of the marriage (/), or even 
the whole amount of damages may be ordered to be settled 
upon the wife or children (m). But where there is no 
issue of the marriage and the wife is living with the co- 
respondent the Court may order the payment to the peti- 
tioner of the damages awarded against the co-respondent 
as part of the decree nisi instead of postponing it until the 
decree absolute ( n ) 


( k ) Tallack v Tallack & Broekma (1927) P 211 at pp 221-223, 

(/) Taylor v Taylor & Wolters (1870) 39 L J P & M 23, 22 
LT 140, Speddmg v Speddmg & Lander (1862) 32 L.J* 
P &M 31 

(m) Beni v. Bent & Footman (1861) 2 Sw & Tr. 391 , 5 L.T. 139 * 

164 E,R 1047 

(n) Evans v Evans & Bird (1865) L R 1 P, & D 36 
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The damages are not for the husband's pocket (0) ; 
the interest of the children of the marriage are to be first 
considered, nor are those of the respondent wife to be 
ignored (/>), and the Court has discretion to direct the 
investment of the amount for the benefit of the guilty wife 
where alimony is lefused ( q ) 

The Comt may also direct all the petitioners interest 
in the damages to be assigned by him to a trustee for the 
use of the child of the marriage and in case of the child's 
death under twenty-one and unmarried for the use of the 
petitioner (r) A sum of £ 5,000 damages was apportioned by 
the Court as follows — £ 1,500 was settled on the youngest 
child of the marriage aged 5 years , £ 1,500 was given to 
the petitioner and also his costs of the suit m addition to 
those which had been taxed against co-respondent, the 
balance was invested m the purchase of a life-annuity for 
respondent to be paid to her as long as she lived chastely 
and did not become the wife of the co-respondent and m 
the event of her breaking either of those conditions to be 
paid to petitioner (^) 


Inquiry into 
existence of 
ante-nuptial 
or post- 
nuptial 
settlements 


40. The High Court, after a decree absolute 
for dissolution of marriage, or a decree of nullity of 
marriage, 

and the District Court, after its decree for dis- 
solution of marriage or of nullity of marriage has 
been confirmed, 

may inquire into the existence of ante-nuptial or 
post-nuptial settlements made on the parties whose 


( 0 ) Keats v Keats & Montezuma (1859) 28 LJ P &M 57 at p 61, 
164 E R* 754 

(p) Forster v Forster & Bemdge (1863) 34 L J P. & M 88 

(q) Latham v„ Latham & Gethtn (1861) L J,P. & M 43 

M Clark v Clark & Bouck (1861) 2 Sw & Tr, 520; 6 L,T. 659; 

164 E R 1098. _ , 

(s) Meyern v. Meyern & Myers (1876) 2 PJP 254, 35 L,T 909 
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marriage is the subject of the decree, and may 
make such orders, with reference to the application 
of the whole or a portion of the property settled, 
whether for the benefit of the husband or the wife, 
or of the children (if any) of the marriage, or of 
both children and parents, as to the Court seems 
fits 

Provided that the Court shall not make any 
order for the benefit of the parents or either of 
them at the expense of the children. 

Cf section 5 of Matrimonial Causes Act, 1857, and 
section 3 of the Act of 1878 

Section 192 of the Supreme Com t of Judicature 
(Consolidation) Act, 1925 

Rules 71 and 72 of the Matrimonial Causes Rules* 
1924 

The petition for dissolution of marriage or of nullity 
of marriage should contain a prayer respecting such settle"* 
ment and before the decree is made absolute a separate 
petition for an order as to the application of the settled 
property should be filed and served on the respondent (/). 

Who can apply — 

The petition should usually be signed by the petitioner 
but if he is abroad the Court will allow his attorney to 
sign it on his behalf ( u ) In the event of the petitioner's 
death the petition may be made by the guardian of the 
children of the marriage (v), but not by the executor 
of the deceased petitioner (w). Where, however, the 

(t) Gibbmgs v Gibbmgs (1864) 10 Jur (N S ) 1087 

( u ) Ross v Ross (1882) 7 P D 20, 51 L J P. & M 22 

(v) Lmg v Ltng & Crocker (1865) 4 Sw & Tr 99, 164 E R 145$. 

(w) Snnthe v Smithe & Roupell (1868) LR IP &D 587 
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petitioner alter obtaining a decree nisi m his favour 
dies before it is made absolute the suit abates and the 
guardian of the children is not entitled to apply for mak- 
ing the deciee nisi absolute with a view to petition foi 
the variation of the post-nuptial settlement (x) Where 
the petitioner dies after obtaining a decree absolute for 
dissolution of the marriage and after presenting a petition 
for the vanation of the marriage settlement and when 
there are no childi en of the marriage, the petition for 
variation of the settlement abates by the death of the 
petitioner and the proceedings cannot be continued by the 
personal representatives for the benefit of his estate (y) 

“ On dissolution of marriage or decree of nullity of 
marriage ” — 

The provisions of this section limit the power of the 
Court to deal with settlements m suits for divorce or nullity 
and it does not extend to suits for judicial separation (z), 
nor has the Court jurisdiction to entertain any application 
for an anquiry into and variation of settlements until after 
the decree has been made absolute ( a )« 

The rights of the guilty party on dissolution of mar- 
riage are not per se forfeited (&) On a dissolution of 
marriage at the instance of the wife the wife is entitled to 
apply both for a variation of the settlement and also for 
permanent maintenance and the Court has power to investi- 
gate into the matter (c). 


(x) Grant v Grant 4 Bowles & Pattison (1862) 2 Sw & Tr 522; 

164 E R 1099 Stanhope v Stanhope (1886) 11 P D 103. 

( y ) Thomson v Thomson & Rodschtnka( 1896) P 263 

(z) Norris v, Norris & Gyles (1858) 1 Sw. & Tr 174 at p. 176; 

164 E R. 680 

(a) Gilbert v. Gilbert & Boucher (1928) P 1. 

{&) Fitzgerald v. Chapman (1875) 1 Ch. 553. 

{ c ) Snowdon v Snowdon (1866) 15 W.R 90. 
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Where the parties are married m another country, 
but the decree of dissolution is pronounced by the British 
Court, the Court has power to vary the marriage settle- 
ment though made according to the law of that country (d), 
but the power to vary marriage settlements can only be 
exercised where the decree upon which the application is 
founded has been pronounced by that Court Therefore, 
where a decree has been pronounced by a Colonial Court 
(New Zealand) the Court m England would have no juris- 
diction to entertain such an application Ce) 

The power given to the Court to inquire mto and vary 
settlements extends to cases where nullity of marriage has 
been decreed for impotence (/) and the power is not limited 
to any particular class of nullity cases but includes all cases 
m which a decree of nullity has been pronounced upon 
whatever ground (g) 

u The Court may inquire into the existence of ante-nuptial 
or post-nuptial settlements ” — 

A settlement does not include an assignment to the 
spouse of any property (A). 

The power conferred upon the Court by this section is 
a power to vary ante-nuptial or post-nuptial settlements 
only, that is, settlements made either before or after the 
marriage of the husband and wife whose marriage" is in 
question (i) So, the Court has no jurisdiction m a case 

(d) Nunneley v Nunneley & Marnan (1890) 15 P D 186,63 
LT 113 

Ce) Moore (falsely called Bull) v Bull (1891) P 279, 60 L J.P 76 
(/) Nepean (otherwise Lee Warner) v* Nepean (1925) P 97, 
133 LT 287 

'(g) Dormer (otherwise Ward) v Ward (1901) P. 20, 83 LT 
556 See Bosworthtck v Bosworthick (1926) 95 L J P 171 
<A) Chalmers v Chalmers (1892) 68 L T 28, See Hubbard v, 
Hubbard (1901) P 157, C.A. 

<0 Lorame v Loarame & Murphy (1912) P 222 at p. 228, C A. 
107 LT 363 
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where the wife has married again, to order a settlement by 
her of pioperty to which she is entitled under the trust of 
her father's will for her separate use without power of 
anticipation (;) Nor does it enable the Court to vary the 
trusts of a will even when the gift by will is to the trustees 
of a marriage settlement upon the trusts of the settle- 
ment (k) In Worslcy v Worsley and Wignall (/), Lord' 
Penzance, observed “The Court would have a great 
difficulty m saying that any deed which is a settlement of 
property made after marriage and on the parties to the 
marriage is not a post-nuptial settlement It would not be 
justified m narrowing the reasonable scope of the words 
used in the section The substance of the matter is that 
the legislature by this section has armed the Court with* 
authority to make special arrangements m the case of a 
woman being found guilty of adultery m reference to pro- 
perty settled upon her in her chaiacter as a wife The 
substantial feature to bung the case within the clause of the 
statute is that a sum of money is paid to a woman m her 
character as wife, or is settled upon her m that character 
and whilst she continues a wife," 

A provision for life made by a wife for her husband 
when the marriage was subsisting by a bond giving him an 
annuity for his life expectant upon her death, is a post- 
nuptial settlement within the meaning of the section (w)* 
So also, a life policy effected after marriage by one of the 
spouses on the life of the spouse effecting it with % contin- 
gent interest of the other spouse m the policy moneys, is a 
post-nuptial settlement and after the dissolution of marriage 


0) Lorame v Lorame Murphy (1912) P 222 at p 228, CA r 
107 LT 363, 

{k) Garratt v Garratl & Garratt (1922) P 230 , 127 L T* 559 
(0 (1869) L,R 1P.&D 648 at p 651 

( m ) B otiworthtck v Bosworthick (1927) P # 64 at pp, 70-71 
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the Court has power to make orders with reference to the 
application of the policy moneys ( n ) 

The expression "‘ante-nuptial or post-nuptial settle- 
ments” does not, as regards the parties whose marriage is 
the subject of the decree, include a settlement of the pro- 
perty of either spouse not made m contemplation of any 
particular marriage but giving the spouse powei to appoint 
an interest to any future wife or husband (o) 

Settlement pending suit — 

A wife subsequent to her husband's petition for dissolu- 
tion of the marriage with hei on the ground of her adulteiy 
executed a settlement of interests to which she was entitled 
under a will and under the marriage settlement of her 
parents and settled them on herself foi life with remainder 
to all or any of her childien or child, leservmg a general 
power of appointment by will in default of any surviving 
children and further reserving a power of appointment 
both of capital and income in favour of any surviving 
husband. After decree absolute she executed a deed poll, 
declaring that her income under the settlement should be 
for her separate use without power of anticipation Shortly 
after the execution of the deed poll she married the co-res- 
pondent m the suit The Court held that the settlement 
was a “ post-nuptial settlement ” with which the Court had 
power to deal (/>) 

In deciding whether a settlement comes within the 
meaning of “ post-nuptial settlement ” the material ques- 
tion is whether the settlement m question is upon the 
husband m the character of husband or upon the wife m 
the character of wife or upon both m the character of 


'w) Gulbenkian v Gulhenkum (1927) P. 237 
>) Hargreaves v Hargreaves (1926) F 42. 

» Melvill y Melvill & Woodward (1930) 159, C A 
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husband and wife Mere form is immaterial The settle- 
ment may be one m the strictest sense, or it may be for 
instance, a covenant to pay by one spouse to the other, or 
by a third party to a spouse What is material is that the 
settlement should provide financial benefit for one or both 
of the spouses as spouses and with reference to their 
married state (q). In dealing with a 4 settlement’ under 
the powers conferred by the provisions of section 40 of the 
Act the Court will not be fettered in its application of the 
settled funds by remote and contingent interests therein of 
volunteers (r) Nor are the powers of the Court limited 
to absolute interests Orders maj be made with reference 
•to property so settled as to be applied at the discretion of 
the trustees (s) 

Vested interest of deceased child — 

By an ante-nuptial settlement, the fortune of the in- 
tended wife was vested m trustees upon trust for the wife 
for life, remainder to the husband, remainder to the child- 
dren of the marriage There was only one child, who died 
at the age of 21 intestate and unmarried after having 
acquired a vested interest m the fund and his father be- 
came entitled to his interest as his sole next of km The 
wife obtained a decree dissolving the marriage The 
father’s interest as next of km of his deceased son was 
held to be * property settled ’ withm the meaning of the 
section and the Court had power to extinguish not only the 
father’s life interest, but also his interest as next of km of 
his son (t) 


(q) Pnnsep v. Prmsep (1929) P 225, 141 L*T. 220. 

(r) Ihd Jamon v. Jamon (1929) P* 237, n. (pp. 237-239). 

(s) Vallmce v* Vallance (1907) 77 L JTJP* 33. 

<0 Blood v. Blood (1902) P, 190 at p* 193 ; 86 L.T. 641. 
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Variation of separation deed — 

A deed of separation by which a husband and wife 
agree to live separate and the husband covenants to pay the 
wife an annuity during their joint lives, is a 'post-nuptial 
settlement which the Court has jurisdiction to revise after 
a decree for dissolution of the marriage by reason of the 
wife's adultery (u) Similarly, the Court has power to 
direct trustees of an assignment to apply the amount pay- 
able to the guilty wufe as if she was dead and had died m 
the lifetime of the petitioner (v), and also, could reduce the 
amount of a weekly allowance, which the husband under a 
deed of separation had covenanted to pay to the wife (w)* 
The Court has discretion to fix the amount of allowance 
which ought to be paid to the guilty wife having regard 
to all the circumstances of the case and the conduct of 
the wife m the suit (#) 

A deed of separation in which an allowance is provided 
tor the wife without any dum casta clause can be varied as 
a “post-nuptial settlement" (y), for, unless the deed con- 
tains a dum casta clause, or a provision that the deed shall 
come to an end upon the dissolution of the marriage, the 
payments must be continued notwithstanding the wife's 
adultery (~) until the allowance is extinguished or varied 
by the Court (a), and the petitioner is not precluded by the 
deed of separation from asking for an increase in the 
allowance out of the respondent's settled property than that 
which was secured to him by the deed (&). The Court has 

( u ) Worsley v Worsley & Wtgnall (1869) L R IP & D 648. 20 

L T 546. 

(v) Bullock v Bullock & Strong (1872) LR 2 P & D 389, 27 

L T 247 

(w) Jump v Jump (1883) 8 P D 159 

( 4 r) Clifford v Clifford (1884) 9 P D 76, 50 L T 650 
(y) Saunders v. Saunders & Beck (1893) 69 L T. 498. 

(#) Wasteneys v Wasteneys (1900) A C 446. 

(a) Clifford v. Clifford > supra 

l b ) Benyon v Benyon & O’ Callaghan (1876) 1 P D, 447, 
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aka power on a husbands petition for the cancellation 
of a posf~ntipt A al settlement aftei the dissolution of the 
marriage on the ground of the wife's adultery subsequent 
to the date of the settlement, to reduce the amount payable 
thereunder and to limit it dum sola et casta (c). No 
bargain or a covenant in a deed of separation can bmd the 
Court or limit the scope of its discretion, “ Parties may 
contract themselves out of their rights, but they cannot 
contract the Court out of its duty. That would be to make 
a law for themselves ” ( d ) 

Whilst the inquiry under this section is pending the 
Couit can restrain the respondent by an injunction from 
selling or incumbering the settled property (e) 

The Court may make such order as to it seems fit 99 — 

“ The mam object and intent of the^legislature m giving 
the Divorce Couit power to vary marriage settlements 
l s to place parties m the same position, as far as possible, 
as if the marriage had not been put an end to through the 
fault of one of them” (/), and it is not the function of the 
Court to punish the guilty party, but to prevent, as far as 
possible, the innocent party being damaged m a pecuniary 
sense by the dessoiution (g) In making a settlement of 
property belonging to a wife the Court should look not 
only to the portions of the wife's fortune which the hus- 
band may have already received but to all the circumstances 


( c ) 

(d) 

(e) 
(/) 


<*> 


Cooper v Cooper & Ford (1932) P 75 

Russell (Countess) v Russell (Earl) (1935) P 39 at p 57, 
152 LT 283 

Watts v Watts (1876) 24 W R 623, C A Nokes v Nokes & 
Hdl ( 1877) 4 PD 60, 39 LT 47 

Hodgson Roberts v Hodgson Roberts & Whitaker (1906) P 
142 at p 144,94L,T, 621 Sykes v Sykes & Smith (1870) 
L R, 2 P Sc D, 163. Hartopp v. Hartopp and Akhurst (1899) 
P 65, 

Maudslay y Maudslay (1877) 2 P D 256, 
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of the case and particularly to the husband’s conduct (h)> 
having regard not only to the rights and liabilities of the 
parties mter se, but also to the interests of society and 
public morality and relief will not be given to a person 
guilty of matrimonial misconduct unless such misconduct 
can be palliated (0 

The Judge has an absolute judicial discretion as to the 
provisions to be made for the parties respectively out of 
settled property and the Court of Appeal will not interfere 
with that discretion unless there has been a clear mis- 
carriage m its exercise (;) 

Though the power given to the Court of varying settle- 
ments is not given for the purpose of punishing the guilty 
party but of making due provision for the parties, their 
conduct is to be taken into consideration in determining 
what provisions ought to be made for them respectively (k), 
and the power of the Court is limited to such alterations 
as are foi the personal benefit of the husband, wife or 
children of the marriage (/) Such settlements ought not 
to be varied beyond what was necessary for the benefit of 
the injured spouse and the child of the marriage (m) The 
mam question tor the consideration of the Court is the 
nature and extent of the pecuniary prejudice caused to the 
husband and children of a guilty wife by the breaking 
away of the wife with her property from the common 
home; the relative financial positions of the husband and 
wife after divorce are also material. The object of the 


( h ) Barrow v Barrow (1854) 24 L J Ch 267, see 24 L T (OS) 
198 f C A 

(t) ConrtanUmdi v Constantimdi & Lance , (1905) P 253 at p. 
271 

0) Wtgney v Wtgney (1882) 7 P D 177, 46 L T 441 See 
Ponsonby v Ponsonby (1884) 9 P D 122 La 7 errtere v La 
Terrier e & Grey (1921) 37 T L K 671, C A. 
ik) Wigney v Wtgney (1882) 7 P D 177, 46 L T 441 

S Thomson v Thomson & Rodschtnka (1896) P 263 
\) Pnnsep v Prtnsep (1930) P 35 
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section is to enable the Court as nearly as may be to restore 
the pecuniary status of the parties as existing before the 
termination of the married life (n), and the Court will 
make no order respecting settled property after dissolution 
of marriage by reason of the wife's adultery to deprive the 
husband of any benefit derived from the settlement (o) 
So, where a marriage settlement gives an innocent party 
to it the power, if survivor, of appointing a portion of his 
or her settled fund m favour of a future spouse and the 
issue of a future marriage the Court m varying such a 
settlement will, although issue of the first marriage exists, 
permit the immediate exercise of such a power m the life 
time of the guilty party to an extent, m the opinion of the 
Court, not detrimental to such existing issue ( p ) 

Where the husband petitioner had only a small official 
income and the wife by reason of whose adultery the 
marriage was dissolved was a lady of considerable fortune 
m which she took the first life interest, the Court m dealing 
with the marriage settlement allotted to the husband such 
a portion of her settled propeity as would place him some- 
what m the status in which he would have been had the 
union continued (q). 

Where a marriage was dissolved on the wife’s petition 
and there was a settlement of property which contained a 
provision giving the wife upon the death of the husband 
apowOr of appointment in favour of a second husband and 
the children of a second marriage, the Court did not, upon 
the dissolution of the marriage through the misconduct of 


(») Bartopp v Hartopp & Akhurst (1899) P 65 Matheson v, 
Matheson (1935) P 171 

(o) Thompson v Thompson & Barras (1862) 2 Sw & Tr 649, 

164 E R 1150 

(p) Hodgson Roberts v Hodgson Roberts & Whtekar (1906) P 

142, 94 LT 621 

(<?) March v. March & Palumbo (1867) L R 1 P. &U 437, 16 
LT* 366. 
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the husband, vary the settlement so as to enable the wife 
to exercise such power of appointment be f ore his death (r) 
On the dissolution of a marriage decreed on the wife's 
petition, an “order was made extinguishing the life interest 
of the husband m the settled perperty, the whole of which 
was brought into settlement by him there being one child 
of the marriage who had not attained a vested interest (s) 
And where under a marriage settlement a wife had power 
to resettle settled property m the event of surviving her 
husband and marrying again and having been divorced, 
had married co-respondent during her husband's lifetime, 
the Court made an order preventing any resettlement on 
any husband mained, or children born during the first 
husband's lifetime (0 The restraint on anticipation does 
not affect the power of the Court to vary a marriage settle- 
ment even m a case where the delinquent wife has married 
the co-respondent after the decree absolute and before the 
petition to vary ( u ), nor is the Court precluded from order- 
ing a reconveyance of the property to the petitioner m the 
event of a failure of issue (v) 

“ The Court shall not make any. order 

at the expense of the children 

The Court will require full information of the hus- 
band's means when asked to vary the interest of the wife 
m her moneys m settlement m favour of the child (w) 

(r) Pollard v Pollard (1894) P 172; 70 L T 815 See Whitton 

v Whttton (1901) P 348 

(s) Kaye v Kaye (1902) 86 L.T 638 

(0 Branton Day v Branton Day & Erskme (1898) 78 L T 358- 
Williams v Williams & Kilburn (1920) P 69, 122 L T 748 
(w) Merton v Merton (1900) 83 L T 223 Morgan v, Morgan & 
Ktrhy (19?3) P # 1 

( v ) Wynne v Wynne (1898) 78 L T 796. 

(w) Webster v Webster & Mitford (1862) 3 Sw. & Tr 106 , 7 L T 

646; 164 ER 3212 
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Where under a post-nuptial settlement, two-thirds of 
the dividends of certain stock to which the wife at the time 
of the marriage was entitled were settled upon the wife for 
life for her separate use and the i emainmg one-third on the 
husband for life, with benefit of survivorship for life, the 
corpus of the fund after the death of the survivor to go to 
the issue of the marriage, the Court directed that the 
husband's portion of the income of the settled property 
should be paid to the wife and m the event of her death m 
his lifetime the whole of the income should be applied to 
the benefit of the child {x) So, where the petitioner had 
entered mto a convenant binding his estate with the pay- 
ment of an annuity to respondent (wife) m the event of 
her surviving him, the Court directed the annuity, when 
recovered, to be paid for the benefit of the children of the 
marriage (y) The fact that by reason of dissolution of 
marriage m consequence of a wife’s misconduct an annuity 
provided by the husband will not be payable to the wife 
and will be lost to the family is a detriment to the children 
and a ground for compensating them out of the wife’s pro- 
perty brought into settlement iz) So, where property 
was settled upon the husband for life, then upon the wife 
for life, then upon the childern of the marriage, the Court 
ordered upon the dissolution of the marriage on the ground 
of the wife’s adultery, that after the death of the petitioner 
the settled property should in the event of respondent 
surviving petitioner be applied to the benefit of the children 
of the marriage as if respondent were dead (a) 

Where the whole settled property was given by the 
father of the respondent (wife) for the benefit of his 

Or) Boyton v Boyton (1861) 2 Sw & Tr 275 , 4 L T 258, 164 E R, 
1001 

<y) Callwell v, Callwell & Kennedy (1860) 3 Sw &T t 259,164 
ER 1274 

<s) Newcdl v, Newall & Platt (1898) 78 L,T 203, 

(<z) Pe&rce v Pearce & French (1861) 30 L J F & M* 132 
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daughter for life and then for the benefit of her husband 
and on the death of the survivor of them for the benefit of 
their children; the Court ordered the whole income of the 
settled property to be applied during the joint lives of 
the petitioner and lespondent for the benefit of their 
children (b) 

The Court should take care that as fai as possible 
the finances of the family should lemain m status quo ante 
and that the innocent party and children should not be 
adveisely affected by the breaking up of the marriage (c) 

The Court has no powei to vary settlements unless it 
be foi the benefit of the childien of the marriage or of 
their parents (d) 

XI — Custody of Children 

41* In any suit for obtaining a judicial separa- 
tion the Court may from time to time, before making 
its decree, make such interim orders, and may 
make such provision in the decree, as it deems 
proper with respect to the custody, maintenance 
•and education of the minor children, the marriage 
of whose parents is the subject of such suit, and 
may, if it think fit, direct proceedings to be taken 
for placing such children under the protection of 
the said Court. 

42. The Court, after a decree of judicial 
separation, may upon application (by petition) lor 
this purpose make, from time to time, all such 
orders and provision, with respect: to the custody, 
maintenance and education of the minor children, 


( b ) Paul v Paul & batquhar (IP, 70) L R 2 P & I) 9 > 

(c) Beauchamp v Beauchamp (t Watt (1901) JO TL R 27 C \ 
id) Sykes v Sykes & Smith (1870) LR 2 P & 1) 168 

18 


Powei to 
make orders 
as to custody 
of children m 
suit for 
separation* 


Power to 
link' Mtch 
m dei after 
<W 1 1 u 
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the marriage of whose parents is the subject of the 
decree, or for placing such ehildien under the pro- 
tection of the said Court, as might: have been made 
by such decree or by interim otders in case the pro- 
ceedings for obtaining such decree were still 
pending. 


Power to 
make orders 
as to custody 
of children in 
suits for 
dissolution 01 
nullity 


43. In any suit for obtaining a dissolution of 
marriage, oi a decree of nullity of marriage insti- 
tuted m, or removed to, a High Court, the Court 
may front time to time, before making its decree 
absolute or its decree (as the case may be), make 
such interim orders, and may make such provision 
in the decree absolute or decree, 


and in any such suit instituted in a District 
Court, the Court may from time to time, before its 
decree is confirmed, make such interim orders, and 
may make such provision on such confirmation, 

as the High Court or District Court (as the case 
may be) deems proper with respect to the custody, 
maintenance and education of the minor children, 
the marriage of whose parents is the subject of the 
suit; 

and may, if it think fit, direct proceedings to be 
taken for placing such children under the protec- 
tion of the Court. 


Power to 
make such 
orders after 
decree or 
confirmation 


44 The High Court after a decree absolute for 
dissolution of marriage or a decree of nullity of 
marriage, 


and the District Court after a decree for dis- 
solution of marriage or of nullity of marriage has 
been confirmed, 
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may, upon application by petition for the pur- 
pose, make from time to time all such orders and 
provision, with respect to the custody, maintenance 
and education of the minor children, the marriage 
of whose parents was the subject of the decree, or 
for placing such children under the protection of 
the said Court, as might have been made fey such 
decree absolute or decree (as the case may be), or 
by such interim orders as aforesaid* 

Cf sections 4, 6 and 95 of the Matrimonial Causes 
Act, 1857 

Section 193 of the Supreme Court of Judicature (Con- 
solidation) Act, 1925 

Rule 73 of the Matrimonial Causes Rules, 1924 

Rule 928 of the Bombay High Couit Rules, 1936 

See the Guardian and Wards Act, (VIII of 1890) 

In any suit for judicial separation or for dissolution 
or for nullity of marriage or for restitution oi conjugal 
rights (no mention is made in the section regarding this 
suit) the Court has full discretion as to providing for the 
custody of the children of the marnage, the paramou n 
consideration being the welfare of the children (e),next > 
the interest of the innocent party to the suit and thirdly 
the health of the mother (/) 

Where the wife respondent in a suit for dissolution of 
marriage wishes to raise any question as to the paternity of 
any child oi children whose custody is claimed by the hus- 
band (petitioner) she must file an answer in the suit 
specifically raising the question as to the paternity of such 
child or childien and unless she so pleads she will not be 


275 


(c) D’ Alton v D* Alton (1878) 4 P D 87 

(/) Barnes v Barnes & Beaumont (1867) L R IP 8c D 463 
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allowed at tiie hearing to raise any question as to paternity 
in opposing hei husband’s application foi custody of such 
child or children (g)* 

For obtaining an order for the custody, maintenance 
and education of the mmoi children the application is to 
be made by a separate petition and a copy of the petition 
is to be served on the other party to the suit ( h ), and if 
subsequent to the making of the older the other party 
desires to obtain an order for access to them he or she 
should make a tresh petition (i) 

1 “Mmoi children ” is defined by section 3 (5) of the 
Act and means, “ m the case of sons of Native fathers, 
boys who have not completed the age of sixteen years, and, 
m the case of daughters of Native fathers, girls who have 
not completed the age of thirteen years. In other cases it 
means unmarried children who have not completed the age 
of eighteen yeais ” ’ The Divorce Court m England has 
power to make ordeis respecting the custody, maintenance 
and education of children during the penod of their mino- 
rity, that is till they attain the age of twenty-one But 
except under vety special circumstances, a child who has 
attained yeais of discretion cannot properly be ordered 
into the custody of eithei parent against such child’s own 
wishes (/) unless the child is a ward of Couit (k) 

Custody or access to guilty wif e— 

Adultery by the wife which justifies a divorce ought 
not to be regarded for all time and under all circumstances 

(g) Gordon, v Gordon (1903) P 92, 

(h) Ledhe v Ledhe (1891) 18 Cal 473 Borthimch v Borthitnck 

(1914) 11 Cal 714 

0) Anthony v Anthony (1861) 30 L J P 208 
0 ) Thomassct v Thomasset (1894) P 295 at pp 302-303 
(k) Stark v Stark & Hit chins (1910) P 190 
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as sufficient to disentitle her to access to or even to the 
custody of the daughter who is under sixteen The power 
of the Court is to be exercised with discretion and the 
benefit and interest of the infant is the paramount const- 
delation and not the punishment of the guilt} spouse ( l ) 

Under the Indian Divorce Act the Court has no power 
to pass orders foi the custody, maintenance 01 education 
of the children m suits for restitution of conjugal rights 
Before 1884 the law m England was similar (m), but by 
section 6 of the Matnmomal Causes Act of 1884 the 
English Di voice Court was given the powei to make an 
inteiim Older as to the custod) of the children ol the 
mamage and to save expense will make such an order at 
the time of the pi enouncing of adecieeot lestitution of 
conjugal lights (w) The Couits m India maj still make 
orders tor the custody, maintenance and education of the 
children undei the powers vested in the Court by section 7 
of the Act 

Whatever the ordei may be as to custody, the Court 
should also give permission to the other party to have 
reasonable access, unless this should not be in the interest 
of the child (o) 


Intervention of persons not parties to the suit — 

At the time of hearing of a petition for the custody, 
maintenance or education of the children persons other 
than parents and third parties can intervene by a petition 
at their own risks as to costs to bring before the Court 
facts for the welfare of the minors or to question the pro- 
pnety of any order passed by the Court ( p ) So, where the 


(/) Stark v Stark & Hite fans, supra 

(m) Chambers v Chambers (1870) 39 L I P & M 56 

(n) Paine v Fame (1902) 50 W R 382 

( o ) B v B (1924) P 176, C A 

{p) Chetwynd v Chetwynd (1865) 34 L J.P 130 , L R 
39 March v March (1867) L R 1 P & D 437 
v Goodrich (1873) LR 3 P & D 134 


IP & D 
Goodrich 
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Court is not satisfied with the fitness of either of the 
parents to have the custody, it may be directed that the 
children should be placed m the care of other relatives who 
had intervened for the purpose, but provision should be 
made for both parents to have reasonable access(g) Thus, 
where a husband who was the petitioner and was successful 
in a divorce suit, but had been guilty of misconduct himself 
and had ill treated his wife, was deprived of the custody 
of the child of the marriage and the custody was given to 
the respondent's parents ( r ) 

Interim Orders — 

Until the final decree in the suit the Court has the 
power to make ordeis as to the custody, maintenance or 
education of the children pendente hie and the Court may 
restrain the respondent upon the exparte application of the 
petitioner from removing the child out of the jurisdiction 
of the Court (^) 

On an application for an interim order for the custody 
of children, the Court should consider all the existing cir- 
cumstances at the time of the application, but should not 
follow affidavits as to the truth or falsehood of charges 
brought by the parties against each other ( t ) , and m making 
the order for access or custody pending the hearing of the 
suit the Court should be satisfied that the motive of the 
applicant is natural love and affection for the children and 
that the applicant has no indirect object m view, as to 
which, lapse of time m making the application may be 
material The Court will also consider the convenience of 

(a) Chetwynd v Chetwynd (1865) L R IP & D 39 
(r) Pryor v Pryor (1900) P 157 

{$) Harris v Harris (1890) 63 L T 262 Carter v Carter (186 i) 

29LJP. 167 Adamiv Adamt (1929) 73 Sol Jour. 

557 

(: t ) Ryder v Ryder ( 1861) 2 Sw & Tr 225, 3 L T 678 , 164 E R. 

981 . 
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all parties in the circumstances, and how the children would 
probably be affected if the order were made ( u ) At com- 
mon law a father has a right to the custody of the child, 
mespective ot its sex, until it attains majority and he 
should not be deprived of his right, even m the case of an 
infant unless good cause is shown (v) So, where it 
appears that neither mother nor child will suffer by the 
separation the Court may refuse to make any order in her 
favour (w), but the Court has absolute discretion to adhere 
to 01 depait from the common law rule (#). 

The Court has power to order that the paity who has 
not the custody of the child shall have access to it pendente 
litc (v), but when it appears to the Court that the visits 
of the mother to Uie child might be detrimental to the 
child’s health, the Couit maj lefuse to make an cider foi 
access pending the hearing of the suit ilthough theie ma> 
be icason to apprehend that the sepaiation iiom hei child 
would affect the mother’s health (c) 

Applications for interim orders foi the custody of a 
child should be kept distinct from the mam question in the 
suit (a) 

Maintenance — 

Where alimony pendente hte is allotted to the wife 
and the only child of the marriage is left m her custody 


( u ) C odrmgtoH v Codnngton & Anderson (J864) 3 Sw Tr 

496 at p 503 , 10 L T 387 , 164 E R 1367 

(v) In re Agar Ellis, Agar-Ellis v Lasceelles (1883) 24 Ch D 317 

at p 329 

(tv) Carthdgc v Carthdge (1862) 2 Sw & Tr 567, 6 L T 397, 

164 E R 1117 Cooke v Cooke, (1863) 3 Sw & Tr 248, 164 

ER 1269 

.(*) Spratt v Spratt (1858) 1 Sw & Tr 215, 164 F R. 699 
(y) Thompson v Thompson & Sturmfels (1862) 2 Sw & Tr 
402, 164 ER 1052 

0?) Philip v Philip (1872) 41 L J P & M 89 J 27 L.T 592. 

<o) Wallace v Wallace (1862) 32 L. J P &M 34, 8 Jur (N S) 

1082 
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pending the hearing of the suit, the Court may refuse to 
older the husband to conti ibute to the child’s mainte- 
nance (&) even when the child is over sixteen years of 
age (c) , and the existence of a deed of separation, or the 
making of a periodical allowance to the wife does not oust 
the jurisdiction of the Court to make piovision for the 
maintenance and education of the children (d) 

Custody etc on final dt crec — 

An application for the custody of the children aftei 
the final deciee is to be by petition (c) and m making the 
older the Corn t will have full discretion to adhere to or 
depart fiom the common law rule (/), but the Court has 
no power upon the dismissal of a petition for judicial 
separation 01 foi dissolution, or for nullity of marriage to 
make any order for the custody, maintenance or education 
of the rnmoi childien (p), nor has the Court any power to 
make such an order m the event of the death of the peti- 
tioner before the decree ms% is made absolute ( h ). 

If the petition is granted the Court has the widest 
discretion to weigh the comparative advantages or dis- 
advantages of giving the custody of all or any of the 
children to the one parent or the other and no general rule 
for the guidance of the Court can be laid down ( % ) , the 
Court will be mainly guided by the particular circumstances 
of the case before it (;) and the Court of Appeal will not 

( b ) Cranwellv Cranzvell ( 1868) 19 L T 611. 

( c ) Thomassei v Thomasset (1894) P 295 

(d) Barry v, Barry (1901) P 87, 84 L T, 33. 

( e ) Ledhe v Ledhe (1891) 18 Cal 473 

(f) Spratt v Spratt (1858) 1 Sw & Tr 215, 164 E R 699 

(a) Seddon v Seddon & Doyle (1862) 2 Sw & Tr* 640 , 164 E R 
1146 

(h) Butterfield v Butterfield (1923) 50 Cal, 153, F.B 
(%) Symington v Symington (1875) L R f 2 H L» (Sc ) 415, 

O) Thomasset v Thomasset (1894) P 295 
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overrule the discretion of the lower Couit except under 
very special circumstances (k) 

A husband and wife having been Roman Catholics, 
the husband afterwards became a Protestant, and placed 
the children m a Protestant school The wife filed a peti- 
tion for judical sepai ation The parties came togethei 
again and the wife withdrew her petition on the husband 
pi omi sing that the children should be educated as Roman 
Catholics Pic broke the promise and the wife subse- 
quent!} filed a new petition and obtained judicial separation 
and claimed the custod} of the children, intending them to 
be educated as Roman Catholics To solve the difficult} 
the Court gave the custody to the mistress of the school in 
which the tather had placed them, but directed that both 
parents should have full access to them U) 

Pnma facie the innocent part} has a right to the cus- 
tody of the children provided the intei ests of the ramois 
are not likely to be thereby affected (m) , the children oi 
tender years being usually entrusted to the mother (n ) , 
and the innocent mother should not be deprived of the 
comfort and society of her children because of her hus- 
band’s misconduct ( 0 ) But when there have been no acts 
of violence on the part of the father towards the children 
the Court may give one or more of them to him (p) Sc 
also, when there appears to be no continuance of immora- 
lity and the father is affectionately attached to his children 
and had always been so and has sufficient income, an order 


(k) Handley v Handley (1891) P 124, CA 

(/) D’ Alton v D' Alton (1878) 4 P & D 87 at p 90 Affirmed on 
appeal at p 90 

(m) Martin v Martin (1860) 29 L J P & M 106, 2 L T 118 

(n) B v B (1861) 30 L J P & M 156 

( 0 ) Hyde v Hyde (1859) 29 L J,P &M 150 Milford v* Mi J ford 
(1869) L R IP & D 715 Boynton v Boynton (1861) 2 
Sw &Tr 275, 164 E R 1001 
( p ) Marlin v Martin , supra 
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ioi taking away from him the custody of his sons would 
xiot De conducive to their welfaie (q) 

Ordinarily, the Court will refuse to give the custody 
of the children to the guilty party whether husband or 
wile (r), but the Couit has the discretion to give the cus- 
tody of a mmoi child even to the guilty spouse where the 
Court is of opinion that such an order would be for the 
benefit and m the interests of the infant (s). Access may, 
however, be allowed to a mothei who has been piovcd 
guilt} of adultery (0 

Where a father, aiter a decree dissolving his man lage 
is shown to be leading a notoriously dissolute life, the 
Court will hold him disqualified to have the custody of his 
child (m) Similarly, where the wife after obtaining a 
divoice has the custody of the children and then leads a 
profligate life the Court may vaiy the order by giving the 
lather the custody of the children (v) A guilty party 
may lose the custody of the children even on the death of 
the innocent spouse (w) 

Where a girl aged sixteen leaves her father in order 
to live with her guilty mother, the Court may refuse to 
interfere (#)* 


I ns amt y of Wife — 

Where the wife is found to be a lunatic an application 
for access to the child should be refused in the interest of 
the child (y) If the application of the wife is opposed on 


Symington v Symington (1875) LR 2HL (Sc ) 415 
Beni v Bent & Footman (1861) 2 Sw & Tr 292 164 E 
1047 Kelly v Kelly & Saunders (1870) 5 Beng 1 R 
Goad v Goad t 69 P R (1870) 

Stark v Stark (1910) P 190 at p 193 
B v B (1924) P 176 

March v March & Palumbo (1867) LR 1 P. & D 437* 

. „ , Wat v mtt (1891) P 163 

(w) Skmner v Skinner (1888) 13 P D 90. 

(x) Motley-stark v Mosley-stark (1910) P 

(y) Plkihp v. Pnihp (1872) 41 L J P & M 89 


(«) 

M 


O) 

0 ) 

(u) 

h) 


R 

71. 
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the giound that she is not of sound mind and if medical 
evidence produced b> the respective parties is conflicting 
the Court may direct the wife to be examined by a physi- 
cian nominated by itself and on his certificate may give 
her the custody of the child (c) 

Child horn before marriage of parents subsequently 

divorced — 

An order foi the custody ot a child alleged to be legi- 
timated by the maruage of its natural parents aftei it-> 
birth, but not already declared to be legitimated, cannot 
be made on a decree nisi for the dissolution of that 
marriage Nevertheless, the pnma facte right of the mothei 
to have the care and control of her child Loin out ol wed- 
lock, as xecognised m decisions at common law stands on 
a footing different from the case of a putative father and 
should be piotected m divoice proceedings to which the 
mother is a party (a) A petitioner m divorce pioceedmgs 
applied for the custody of two children both of whom were 
born during the marriage The elder child was begotten 
before the marriage and petitioner was not the father of 
it Respondent contended that the eldest child was illegiti- 
mate and petitioner was not entitled to its custody, but the 
Court gave petitioner the custody of both children (b) 

XII — Procedure 

45* Subject to the provisions herein contained, 
all proceedings under this Act between party and 
party shall be regulated by the Code of Civil Pro- 
cedure. 


Csr) Duggan v Duggan (1859) 29 L J P & M 159 

<a) Green v Green (1929) P 101 at p 105, See M v, M (1906) 
22 T L R 325 Bednall v Bednall (1927) P 225. 

(b) M v M (1906) 22 T,L R. 325 


Code of Civil 
Procedure to 
apply 
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u Pi oc codings to be regulated by the Code of Civil pro - 

Ctdm e ” — 

11} section 7 of the Indian Divoice Act the Court is 
enabled to act and give relief on the principles and rules 
of the English Divorce Court m matters which are not 
expressly dealt with either by the Act or by the Code 
The woids all pioceedmgs under this Act between party 
and party ” apply only to proceedings after the parties to 
the suit have been detci mined m accordance with the pro- 
visions of the Act Section 7 ot the \ct does not apply to 
piocedure (c) 

Stay of proceedings — 

When theic is a suit by the husband m the Indian 
High Court against the wife for dissolution on the ground 
of her adultery and by the wife against the husband m 
England for restitution of conjugal rights, on an applica- 
tion on hei behalf to stay the proceedings m the Indian 
High Court until the suit in England was determined the 
High Court nu) refuse to grant stay of proceedings (d) 

Court’s power to rectify mistakes — 

Where a mistake has been made in drawing up an 
order the Court or a Judge has power to alter it even 
where it is under appeal and though the request toralteia- 
tion be made by the party who has given notice of appeal 
against the order as drawn up (e) 

Particulars— 

Where m a petition by the wife against the husband h^ 
was for the purpose of establishing cruelty charged with 

( c ) Ramsay v Boyle (1903) 30 Cal 489 

( d ) Thornton v Thornton (1886) 10 Bom 422 See Rule 921 of the 

Bombay High Court (Divorce) Rules, 1936 
<«) £vi (1903) P 88 , 
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using insulting language to her in the presence of servants 
and guests with the object of humiliating and degrading 
her, the petitioner was oidered to give particulars set- 
ting out the names of such servants and guests (/) so, 
m a petition asking fo*- relief on the ground of ciuelty, 
acts sufficient to establish legal cruelty should be alleged , 
all pleadings should be as short as is consistent with alleg- 
ing a legal ground for the prayer Respondent may apply 
for further particulars if necessary (g), but a general 
allegation that dm mg a specified time respondent com- 
mitted “diverse acts of cruelty” is bad and is aground for 
an order that the petition be amended by specifying such 
acts, but not for an order that particulars of the acts of 
cruelty be given (h), nor is evidence of an act of actual 
violence admissible where only a general allegation or 
cruelty has been made m the petition Where evidence 
was offered that the husband had struck his wife a blow 
and no such specific chaige had been made in the petition, 
the Couit allowed the hearing to be adjourned m ordei 
that particulais might be furnished (i) So also, adulteiy 
as a ground of a petition should be distinctly alleged It 
is not sufficient that the petition alleges mfoimation and 
belief ot the petitioner that the respondent has committed 
adultery (;) When leave to amend such a petition is 
gi anted and when there has been no appeal ance it must be 
roseived (j z ) 

Inspection of documents — 

The respondent to a matrimonial suit is entitled to 
have brought into Couit letters written to liei by the pet i- 

{/) Bishop v Btthop (1901) P *2*5 

(g) lug gale v Suggate ( 1859) 1 Svv &'li 489, 42 L T (O S) 

285 

(h) 0 old ne v v Goldney (1862) 82 L J P & M U 
it) Brook v Brook (3886) 2 P D 19, >7 L T 425 

(;) 9 tnlsbarv v Spihbitry (1863) 1 Sw & Tr 210, 164 K R 1251 
hi) Forman v Borman & Dams (1863) 32 L 1 P & M 80 
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Forms of 
petitions and 
statements. 


tiCiici winie the facts to which they speak weie ftesh in* 
hct mcmon It the petitioner has none, he should make 
da affidavit to that e fleet (k) 

Attachment bejote judgment — 

An 01 dei f 01 attachment befoie judgment will not be 
made m divorce pi ooeedmgs Attachment before judgment 
being a mattei of ldief and not of procedure is governed 
by section 7 of the Indian Divorce Act and the principles 
and uiles of the English Com l and not by the Civil Pro- 
( uiuu Code ( /) 


Persons ovi ? IS yeais of age — 

Undei the ptovisions of the Civil Proceduie Code 
next fntnd is not neccssaiy for a suitor ovei 1C \cars of 
age, and can file a suit undei this Act m his or hei own 
light (///) 


Evident c on affidavit- 

Under Older XfX Rule 1 of the Civil Piocedure Code 
the Com t may for sufficient reasons oidei that any parti- 
cular factor facts ma\ he proved b} affidavit (n) See 
section SI of the Act 

46 The forms set forth In the schedule to this 
Act, with such variation as the circumstances of 
each case require, may be used for the respective 
purposes mentioned in such schedule. 


Forms - 

The forms in the schedule axe only intended to serve 

as a guide to draw pleadings and they a* e not intended to 

be literally followed (o) ______ 

(k) Gen don v Gordon (1869) 3 Ben L R O C 100 
(0 Philips v Phillips (1910) 37 Cal 613 

(m) Goodal v Goodcil (1933) 53 All 243 , 

(n) Slone v, Stone (1934) 38 OWN 969 But see the remarks 

of Costdlo J m (1935) 62 Cal 541 at PP^4M46 

( o ) Evans v. Evans (1B58) 1 Sw & Tr 78, 164 E R 637 
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47 Every petition under this Act for a decree 
of dissolution of marriage or of nullity of marriage, 
or of judicial separation shall state that there is 
not any collusion or connivance between the peti- 
tioner and the other party to the marriage , 

the statements contained In every petition 
under this Act shall he verified by the petitioner or 
some other competent person In manner required 
by law for the verification of plaints, and may at 
the hearing be referred to as evidence, 

Cr section 41 of the Matrimonial Causes Act 1857 
Rule 3 of the Matrimonial Causes Rules, 1924 

Rules 915 and 920 ot the Bombay High Conti 

I Divot ce) Rules, 1936 

Fox ec collusion ” and “ connivance sec notes to 
section 13 

“ Statements shall be verified 9 — 

See Older VI Rule 15 oi the Coded Civil Pioccdme 
The omission to verify the plaint is a mere inegula- 
vity and it may be verified at a later stage of the suit {p ) 

II Statements may al the hcanng be referred to as evid- 

ence ” — 

The affidavit of the petitioner will not be taken as 
evidence at the hearing but the parties must ptodttce suffi- 
cient evidence to prove allegations m the petition indepen- 
dently of such affidavit The Court is bound b} the rules 
ot t vulence observed at common law ( q) } but in an 
expat te case the Court may dispense with the evidence 
of the petitioner (r) Under the provisions ot this svx- 

(p) S Iub Deo v Ram Piasad (1921.) 46 All 617 

(q) Beam v Deane (18S8) 1 Sw & Tr 90, 161 F R 642 

(r) Ntcohon v Nicolton 6 Pauley (1892) 68 F f 28 
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Suits on 
behalf of 
lunatics 


tiOii statements contained m the petition may be lefeued 
to as evidence at the heating, but the practice followed m 
the English Divorce Court, namely, that the pai ties give 
viva voce evidence, should mvanably be followed m eveiy 
case unless theie are some veiy good reasons to the con- 
tiary (s) The petitionei must come into the witness 
box, he (or she) must be sworn and he (or she) must 
prove his (oi bet) ease, because, amongst other things, 
the judge has to satisfy himself whether there is an} 
collusion between the patties and he has turther to satisfy 
himself as to the complete honesty and ttulh of the 
petition (0 

48. When the husband or wife is a lunatic or 
idiot, any suit under this Act (other than a suit for 
restitution of conjugal rights) may be brought on 
his or her behalf by the committee or other person 
entitled to his or her custody. 

“ Husband or wife is a lunatic or idiot ” — 

Set Rule 75 of the Matrimonial Causes Rules, 1924 

See O 32, R 15 of the Code of Civil Piocedme which 
makes applicable O 32, Rules 1 to 14 to “ persons adjudged 
to be of unsound mmd and to pci sons who though not so 
adjudged arc found by the Court on inquiry by reason of 
unsoundness ol mmd or mental infirmity to be incapable 
of piotectmg their interests when suing or being 8110 ( 1 ” 

Section 48 of the Indian Divorce At t only piovides 
tor the petitionei bung a lunatic or an idiot, but the provi- 
sions of () 32 of Ihe Code of Civil Proceduie ate foi the 
due leprescntation of eithei party piovided that he or she 
is adjudged to be of upsound mmd 

(s) Premchand v fiat Galal (1927) 51 Bom 1026,29 Bom L R 
1336 

(/) Howard v Howard & Dennett (1922) 44 All 728 
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See Rules 338 to 343 of the Bombay High Court Rules, 

1936 

When one of the parties is obviously of unsound 
mind, but has not been formally adjudged to be so, the 
Court has the power to allow a self-constituted next friend 
to sue or appoint a guardian ad litem to defend on ins or 
her behalf («), and a decree passed against a lunatic not 
properly represented in the suit is not binding on him and 
need not be challenged m execution proceedings as he is 
not a party to the suit (v) 

By Rule 75 of the Matrimonial Causes Rules, 1924, 
“a committee or other person duly appointed undei the 
Lunacy Acts for a peison of unsound mind may prosecute, 
defend or intervene m a suit on behalf of such person or 
otherwise lepresent him, but if there be no such committee 
or other person duly appointed, application shall be made 
on affidavit to a Registrar who will assign a guardian to the 
person of unsound mind If the opposite party is already 
before the Court the application shall be upon summons ” , 
but an order under the above rule ought not to be made 
assigning a guardian ad litem to a person as regards whose 
alleged unsoundness of mind there is a substantial and 
bona fide dispute ( w ) Wheie the respondent is a lunatic 
in an asylum the Court should adjourn the case m order 
that petitioner might apply for the appointment of a 
guardian ad litem to such respondent ( r) 

The committee of a lunatic may institute proceedings 
against the wife of a lunatic for adultery (y) and can sue 


(u) 

(v) 

(w) 
(*) 
<y) 


Venkataramana v Timappa (1892) 16 Bom 132 
Lai Patta v Bidhumukhi Dasi (1906) 33 Cal 1094 
Kaltpada v Han (1917) 44 Cal 627 
bry v Fry (1890) 15 P D 50 at pp 51-52 
Giles v Giles (1900) P 17.81L.T 823 


Sec Rasik 
at p 1100. 


Parnell v Parnell (1814) 2 Hag Con. 169, 161 ER 704 
19 
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Suits by 
minors* 


cdlicr for dissolution of marriage (^), or for judicial 
separation (a), or for nullity of marriage ( b ) 

The insaiiit} of the respondent and the consequent 
inability to put m a defence is not a bar to the trial of the 
suit (c), but notice should be given to the Government 
Solicitor in case he should think fit to appear and take 
part m the proceedings (d) 

The attorney instructed on behalf of the inmate of a 
lunatic asylum is entitled to facilities to visit the patient at 
the asylum (c) 

49 Where the petitioner is a minor, he or she 
shall sue by his or her next friend to be approved 
by the Court ; and no petition presented by a minor 
under this Act shall be filed until the next friend 
has undertaken in writing to be answerable for 
costs. 

Such undertaking shall be filed in Court and the 
next friend shall thereupon be liable m the same 
manner and to the same extent as if he were a 
plaintiff in an ordinary suit. 

Suits by Minors — 

See Order XXXII of the Code of Civil Procedure 
See Rule 74 of the Matrimonial Causes Rules, 1924 
See Form No 14 in the Schedule 

0) Bakery Baker (1880) 5 P D 142, 42 L T 332 Burelt v. 
Bur ell & Blake (1900) 17 T L R 41 

(a) Woodgate v Taylor (1861) 2 Sw & Tr 512, 5 L T. 119, 164 

E R 1095 

(b) Hancock y Beatty (1867) L R IP & D 335, 16 L T 182 

(c) M or daunt v Moncrte ff (1874) 43 L J P & M 49, H, L ; 

30 L T 649 

(d) Burnett v Burnett & Purdy (1922) 39 T. L R 111, 67 Sol* 

Jour 147 

(e) In re petition for judicial separation , Exparte Belcham (1901> 

P. 65, 
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§ 49 

Nothing m the Indian Majority Act (IX of 1875) 
affects the capacity of a person to act In the matters of 
mairia^e or divorce The age of majority would depend 
upon the personal law of the class to which the party 
belongs The minority of English subjects not domiciled 
m India, continues till the attainment of twenty-one 
years (/) 

A girl over 19 years of age and domiciled in India is 
not a minor within the meaning of section 49 and can file 
a petition m her own right (g) 

Undertaking of Next friend as to costs — 

There is no similar provision In the Code of Civil 
Procedure when suits other than matrimonial suits are 
instituted on behalf of a minor and when the Court is 
satisfied that there were reasonable grounds for insti- 
tuting the suit and the next fuend had acted bona fide the 
Court will not mulct the next friend m costs and will 
direct the costs to come out of the property of the 
minor ( h ) In a recent case it was held by the Bombay 
High Court that when a suit filed by a minor by his next 
friend was dismissed there was a clear distinction between 
the liability of the next friend to pay the costs of the suc- 
cessful defendant as between himself and the latter, and 
the question as to the position between the next friend and 
the minor The next friend is oidmanly liable to pay the 
costs of the successful defendant and the latter is entitled 
to get his costs from the former irrespective of the 
question whether the action was for the benefit of the 
minor or whether it was proper or not, without ptejudice 
of course to the right of the next friend to be indemnified 

(/) Rohilkhand & Kumaon Bank v Row (1885) 7 AH 490, F B 
(g) Goodal v Goodal (1933) 55 AIL 243 
W Devkabai v Jafferson (1896) 10 Bom 248. 
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or to be reimbursed to the extent of the costs paid by 
him to the successful defendant out of the estate of the 
minor. But if it appears to the Court either at the hear- 
ing of the action or when an application is made by the 
next ft lend to that effect, that the action was improper, 
or was not for the benefit of the minor, or was not pro- 
perly conducted or that the next friend was guilty of 
negligence, m all such cases the order should be that the 
next friend should pay the costs of the successful defen- 
dant personally (i) 

Under Rule 338 of the Bombay High Court Rules, 
1936, the next friend of a minor is required to make an 
affidavit to be presented to the Judge with the plaint in the 
suit that he has no interest directly or indirectly adverse 
to that of the minor and that he is otherwise a fit and 
proper person to act as such next friend The age of the 
minor shall also be stated 

Section 49 of the Indian Divorce Act makes no piovi- 
sion f oi a suit instituted against a minor resopndent oi 
co-respondent but the proceedings in India are governed 
by the Code of Civil Procedure and the necessary provi- 
sions are to be found m Order XXXII, Rule 3 A guar- 
dian ad litem for an infant defendant should not be made 
on the application of the plaintiff, exparte, and no such 
order should be made unless and until the Court is satis- 
fied that the infant has been duly served and there has 
been an opportunity for making an application on behalf 
of the infant (;), and the Court has no powei to make an 
order by which a minor may in any way be concerned oi 
affected without his being represented by a next friend or 
guardian for the suit (k) Under the English Court 

(i) Bobu alias Vrajlal v Alibhai (1934) 36 Botri t R 1201 
(]) Suresh Chander v Jugat Chander (1887) 14 Cal 204 
(k) Aminchand v Collector of Sholapur (1889) 13 Bom, 234. 
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practice where the respondent is a minor it is not necessary 
for the. petitioner to see that a guardian ad litem as ap- 
pointed, similarly, a co-respondent who is a minor can 

proceed without a guardian (l) 

It is not decided at what age a boy may be made a 
co-respondent nor can evidence be given that a boy under 
the age of 14 years is capable of committing rape etc (m) 

SO. Every petition under this Act shall be 
served on the party to be affected thereby, either 
within or without British India, in such manner as 
the High Court by general or special order from 
time to time directs : 

Provided that the Court may dispense with such 
service altogether in case it seems necessary or 
expedient so to do. 

Service of petition — 

Cf section 42 of the Matrimonial Causes Act, 1857. 

Rules 6 to 10 of the Matrimonial Causes Rules, 1924. 

See Order V Rules 9 et seq and Order XLVIII of 
the Code of Civil Procedure 

See Rule 918 of the Bombay High Court (Divorce) 
Rules, 1936 

The service of the petition is to be effected personally 
as far as possible, on the parties thereto Acceptance of 
service on behalf of a person is not allowed (n), but where 
personal service is not possible, the whereabouts of the 
respondent and co-respondent not being traceable, it is 


(/) Quinn v Quinn (1920) P 65 

(m) R v Philhps (1839) 8 C„ & P, 736 R v Jordan & Cow - 

meadow (1829) $ C. & P. 118 

(n) Milne v Milne (1865) 4 Sw. & Tr. 183, 164 E R 1487, 


Service of 
petition 
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dcsii able that the pi oper notice should be put up at the 
Court house (■ o ), nor can filing of pleadings or appeal ance 
of the opponents cuie this defect (p) The stringent 
provisions prevailing under the old practice are now some- 
what relaxed In India the service of the petition is 
governed by the provisions of the Code of Civil Procedure 
relating to the seivice of a writ of summons The object 
of the service of the writ of summons is that the pai ties 
affected are duly mfoimed of the institution of the pio- 
ceedmgs befoie the date fixed foi the hearing ( q ), and 
every attempt should be made to seive notice of a divorce 
suit on the lespondent and co-respondent (r) 

Service out of jurisdiction of the Court may be 
effected under the general order of the Court and without 
special leave The service of a decree (in a suit for resti- 
tution of conjugal rights) is to be proved at a place from 
which the respondent could have obeyed the decree within 
the specified time (s) Wheie the respondent or cores- 
pondent lesides m a foreign countiy the Court may dispense 
with peisonal service and order substituted service to be 
effected by registered post (t) 

Service on minors , lunatics and prisoners— 

Service on a minor is sufficient (u) It is not necessary 
for the petitioner to see that a guardian ad litem has been 
appointed and the service is good whether m the piesence 
of his natural guardian or not (v) Service on the Com- 
mittee or any other person duly appointed for a lunatic is 

{ o ) Garao Sangmav Rangji Mechtk (1929) 56 Cal 29 

( p ) De Niceville v De Nicemlle (1868) 37 L JJE\ 43 

( q ) Bhomshettiv Umabai (1897) 21 Bom 223 

( r ) Garao Sangma v Rangp Mechik, supra 

(s) Bateman v Bateman (1901) P, 138, 

(t) Wray v Wray & Dr, Almeida (1907) P 132. 

( u ) See Brown v Wtldman (1859) 28 L J P & M. 54 
{ v ) Quinn v. Quinn (1920) P, 65. 
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sufficient, but if no such Committee or person has been 
appointed, the lunatic should be served in the presence of 
the person in charge of him or her (w) If the person to 
be served is m prison the petition is to be served upon 
him through some officer m charge of the prison Or) 

51. The witnesses in all proceedings before 
the Court, where their attendance can be had, shall 
he examined orally, and any party may offer him- 
self or herself as a witness, and shall be examined, 
and may be cross-examined and re-examined, like 
any other witness 

Provided that the parties shall he at liberty to 
verify their respective cases in whole or in part by 
affidavit, but so that the deponent m every such 
affidavit shall, on the application of the opposite 
party, or by direction of the Court, be subject to 
be cross-examined by or on behalf of the opposite 
party orally, and after such cross-examination may 
be re-exammed orally as aforesaid by or on behalf 
of the party by whom such affidavit was filed. 

Cf section 46 of the Matrimonial Causes Act, 1857. 

Section 101 of the Supreme Court of Judicature (Con- 
solidation) Act, 1925 

Sec section 138 of the Indian Evidence Act, 1872 
“ Any party may offer himself or herself as a witness ” — 

A party does not “ offer ” himself or herself as a wit- 
ness who having been summoned by the opposite party 


(w) Bawden v Bawden (1861) 2 Sw 
Giles v Giles (1900) P 17 


& Tr 417 , 164 E R 1057, 


<.r) See Order V, Rule 24 of the Code of Civil Procedure, 1908 
Bland v. Bland (1875) L R 3 P & D 233* 


Mode of 

taking 

evidence 
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grves evidence not voluntarily , but in obedience to the direc- 
tion of the Court and without the knowledge that he was 
not bound to answer questions put to him by the Court (y) 

A witness cannot be cross-examined as to any act of 
adultery respecting which he or she has not been examin- 
ed-in-chief, although such adultery may not be a question 
m issue m the cause ( cr) , but m a later case it was held 
that a party to a suit who “offers ” himself as a witness 
on his own behalf m his exammation-m-chief denies the 
tiuth of some of the charges of adultery contained m 
the pleadings and is asked no questions as to the other 
charges of adultery, is liable to be asked and is bound to 
answei questions m cross-examination respecting all the 
charges contained m the pleadings (a) 

“ Parties shall be at liberty to verify their cases by affi- 
davit ” — 

Cf Ordei XIX of the Code of Civil Procedure 
A party to a matnmonial suit is not entitled as of 
right to give evidence by affidavit and where a petitioner 
“offers ” himself (or herself) as a witness he or she shall 
be examined orally m Court (b) When either party bona 
fide desires the production of a witness for cioss-exami- 
nation and that such witness can be produced an order 
shall not be made authorising the evidence of such witness 
to be given by affidavit ( c ) The Divorce Court has a dis- 
cretion to allow affidavit evidence of adultery m exceptional 
circumstances, but as a general rule should not allow it (d). 

(y) De Bretton v De Brett on & Holme (1882) 4 All 49 

($) Babbage v Babbage & Manning (1870) L.R 2P & D* 222 

(a) Brown v Brown & Paget (1874) L R* 3 P, Be D 198 at p* 199* 

30 L*T 767 

( b ) Skinner v Skinner, 13 P R (1891) 

ic) Order XIX Rule 1 of the Code oi Civil Procedure* 

(d) Gayer v Gayer (1917) P 64; 116 LT, 322 Stones v* Stones 
(1935) 62 Cal. 541* 
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In a wife's petition for divorce on the ground of heir hus- 
band's desertion and adultery the desertion was proved 
and also the fact that the respondent had gone through 
the ceremony of marriage with another woman m America, 
the Court allowed the proof of adultery to be completed by 
affidavit m the special circumstances of the case (e) 
If evidence is to be taken of absent persons, evidence 
given on commission would be preferable to affidavit 
evidence (/) But where the witnesses in a divorce suit 
were all resident m America and the expenses of a com- 
mission would be beyond the wife's means the Court 
allowed the facts of the bigamous marriage, the subse- 
quent adultery and the identity to be proved by affida- 
vits (g) Affidavit evidence cannot without special leave 
be admitted as sole proof ot adultery though leave to use 
it even for that purpose may be given in very special 
circumstances (h) Such evidence, however, is admissible 
of non access by the husband to establish adultery, the birth 
of a child being proved aliunde (i) Where no answer 
was hied m a suit for restitution of conjugal rights the 
Court allowed the petition to be proved by affidavit (;), 
and m a suit for nullity by a woman, the Court, with the 
consent of the respondent, allowed petitioner's evidence 
to be given by affidavit ( k ) It is, however, undesirable 
and contraiy to established practice to accept evidence on 
affidavit (especially evidence of the petitioner) except as 
regards evidence other than that of the petitioner in some 
very exceptional cases (/) 

(e) Bllant v Ellam (1899) 58 L J P 56 

(/) Gayer v Gayer (1917) P 64 Grant v Grant A I R (1937) 

Pat 82 

(g) Burslem v Burslem (1892) 67 L T 719 Carter v Carter 

(1919) 36TLR 121 

( h ) Goodman v Goodman & Pmfield (1920) P £7, 122 L T* 748 1 
(%) Boulton v Boulton (1918) 34 L T 389; 87 L J.P, 112 

(/) Ford v, Ford (1867) 36 L J P &M, 86 
( k ) B (falsely called C ) v C (1863) 32 L J*P & M, 135. 

(/) Stone? v Stones (1935) 62 Cal 541. 
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Competence 52. On any petition presented by a wife, pray- 

of husband 

and wife to mg that tier marriage may be dissolved by reason of 

give evidence 

or desertion ^ er having been guilty of adultery coupled 

with cruelty, or of adultery coupled with desertion 
without reasonable excuse, the husband and wife 
respectively shall be competent and compellable to 
give evidence of or relating to such cruelty or diser- 
tion* 

Cf section 6 of the Matrimonial Causes Act, 1857 
Section 198 of the Supreme Court of Judicature (Con- 
solidation) Act, 1925 

“ The husband and wife shall be competent and compel- 
lable to give evidence ” — 

Section 118 of the Indian Evidence Act, 1872, pro^ 
vides foi persons who may testify — 

“ All persons shall be competent to testify unless 
tbe Court consideis that they are prevented from 
undei standing the questions put to them or from 
giving rational answers to those questions, by tender 
years, extreme old age, disease whether of body or 
mind, or any other cause of the same kind ” 

Section 120 runs thus — 

“ In all civil proceedings the parties to the suit, and 
the husband or wife of any party to the suit shall 
be competent witnesses” 

The piovisions of the above two sections of the Indian 
Evidence Act, 1872, modify the restrictions put upon the 
husband and wife undei the English common law by the 
decision of the House of Lords m Russell v Russell 
[(1924) A G 687] (m) 

im) Howe v Howe (1915) 38 Mad 466, F B. De Bretton v De 
Bretton (1882) 4 All 49 
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Where the husband bases his petition for divorce on 
the fact of his non-access to his wife, it is not open to him 
to ask the Court to accept his own evidence on that point 
There is a presumption of law that the child of a married 
woman was begotton by her husband and neither a hus- 
band nor a wife is peimitted with the object or possible 
result of proving that a child born to the wife during 
wedlock is not the child of the husband, to give evidence 
showing or tending to show that they did not have sexual 
relations with each other at the time when the child would 
have been conceived This mle which is the same m 
British India as m England is applicable not only to cases 
m which the legitimacy of the child is directly m issue but 
also to proceedings instituted m consequence of adultery 
where the wife’s adultery is brought to be established by 
pi oof that she has given birth to a child of which the hus- 
band is not the fathei The rule excludes evidence by the 
husband on the point of non-access and also of any facts 
from which non-access might indirectly be presumed The 
fact of non-access might, however, be proved aliunde . 

Section 118 of the Evidence Act does no more than 
enumerate the English rule with regard to the competence 
of parties as witnesses without in any way making admis- 
sible all the evidence which might be given by them. In 
this connection the provisions of section 112 must not be 
overlooked. These sections of the Indian Evidence Act 
were enacted many years before the decision m Russell v 
Russell and they embody English common law rule of 
evidence applicable to legitimacy proceedings The ruling 
of the Court m Russell v Russell merely made it clear 
that the same kind of principle is equally applicable to 
cases m which there is a question of proving a wife’s 
adultery for the purpose of obtaining a dissolution of 
marriage The wording of section 112 of the Evidence 
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Act m no way conflicts with the rule of law as laid down 
m Russell v Russell because it neither says m terms, nor 
even suggests, that it would be open to a husband petitioner 
himself to give evidence tending to show that he neither 
had nor could have had access to his wife at the time when 
the child was conceived. The words m that section namely, 
“unless it can be shown that the parties to the marriage 
had no access to each other at any time when he could have 
been begotten”, mean no more than that evidence to that 
effect may be given but only if such evidence is not other- 
wise inadmissible (n) 

The respondent wife in a di voice suit is compellable to 
give evidence of her adultery if she “ offers ” herself as a 
witness ( 0 ) In a suit by a wife m order to prove deser- 
tion she should give evidence of conduct on her part 
showing that such desertion was against her will (/>), and 
when a petitioner and a respondent are examined upon an 
issue of cruelty or desertion they may be cross-examined 
upon issues of their own adultery and each other's adul- 
tery ( q ), but statements written or verbal made by the wife 
m the absence of the co-respondent though evidence against 
herself are not evidence against the co-respondent O). 

53. The whole or any part of any proceeding 
under this Act may be heard, if the Court thinks 
fit, with closed doors. 


In Camera — 

This term seems to have been originally applied to the 
Judge’s Chambers at Ser geant’s Inn as distinguished from 

Sweeney v Sweeney (1935) 62 Cal 1080 rrr 

Kelly v Kelly & Saunders (1869) 3 Beng. L R. Appx 6 Wctdta 
v Wadta (1914) 38 Bom. 125 DeBrettonv De Bretton (1882) 
4 All 49 

Bowie v Fowle (1879) 4 Cal 260 

Boardman v Boardman (1866) LR IP & D 233, See Rev* 
ikf. Bonheim v Ka Trolnnon (1930) 57 Cal 1159, 

Rdy v Gordon (1872) 10 Ben. L.R* 301, PS , 18 W R. 480, 


S: 


(P) 

(<z) 

tr) 
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their Bench m Westmmstei Hall. It is now used with 
reference to legal proceedings held privately, m Camera 
(i e m chambers) from which the public are excluded 

As a general rule all trials of an issue of facts m 
England have always been held with open doors Under 
the mediaeval procedure all suitors of a Court weie sum- 
moned to attend its sittings and bound under penalty to be 
there to witness or assist in the proceedings Trials weie 
m pais and differed for this and other historic reasons 
from trials under the civil and canon law which rested on 
inquisition and torture and were usually conducted in 
private , and notwithstanding all changes in procedure, an 
English Court of Justice is m theory open to as many citi- 
zens as can crowd into it without disturbing its proceedings. 
It is common practice to order women and children out of 
the Court when certain classes of criminal charges are 
being heard, but the 01 der as to adult women has neither 
common law nor statutory authority and is unenforcible by 
any lawful process 

In civil proceedings on the common law side there 
seems to have been no precedent until 1889 for the exclusion 
of the public from a trial with or without a jury, whether 
the parties consented or not In Malan v Young (s) the 
public including barristeis not concerned m the case were 
•excluded by order of the Judge and consent of the parties 
on a trial for libel held without a jury The power of the 
judge was at the time strongl} questioned (t) 

Matrimonial Causes - — 

Under the Ecclesiastical practice certain classes of 
matrimonial suits could be heard m Camera , but petitions 
for dissolution of marriage instituted under the provisions 

(s) (1869) 6 TLR 38 

it) See (1889) 34 Sol. Jour. 41. 


SOI 
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of tne Matiimomal Causes Act of 1857 must be heard m 
open Court (w) After considerable hesitation it is now 
held that under section 22 of the Act of 1857 cases of 
nullity on the ground of incapacity be heard m Camera (v) 3 
and where divorce is sought on the ground of sodomy the 
evidence is m practice taken m private In Cohen v 
Cohen (w) Sir F Jeune held that such a case could not 
be heard m Camera , but requested all persons not concerned 
m the case to leave the body and gallery of the Court, after 
which the trial proceeded with closed doors Similarly, 
when the details of the case are very unpleasant the Judge 
orders the remo\al from the Court of women and chil- 
dien (x) Where proceedings are directed to be held m 
Camera , it seems to be contempt of Court to publish a 
report of them, except perhaps of the result (y) 

Hearing in Camera — 

Apart from any statutory enactment the general rule 
is that the Courts must as between parties, administer 
justice m public, unless by so doing the parties would 
reasonably be deterred from seeking the justice which it 
is the primary function of the Courts to administer (z) 
The Couit must be satisfied that the paramount object of 
securing that justice is done would really be lendered 
doubtful of attainment if the order for hearing m Camera 
were not made (a), or wherever, m the opinion of the 
Court, justice would be defeated by insisting on a public 

(u) Barnett v Barnett (1859) 2 LJ P &M 28 

(v) H v C (1859) 29 LJ P &M 29 C v C (1869) L R 1 P & 

D 640 A v A (1875) L,R 3 P. & D 230 

(w) (1897) 13 TLR 255 

Car) Barnett v Barnett , supra. 

CO In re Martendale (1894) 3 Ch 193. 

($) R v. Local Government Board , Bxparte Alndge (1914) 1 
K B. 160, C A (1915) A C 120 
(a) Scott v Scott (1913) AC 417. 
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hearing (b) In a recent case m England the trial of an 
uncontested action was held m the Judges* Library and 
neither the Judge nor Counsel were robed The trial was 
considered not to be m open Court and the decree passed 
by the Court was held to be voidable but not void ( c ) 


54. The Court may from time to time adjourn 
the hearing of any petition under this Act, and may 
require further evidence thereon if it sees fit so 
to do. 

“ The Court may adjourn the hearing ” — 

Cf section 44 of the Matrimonial Causes Act, 1857 

See Ordei XVII of the Code of Civil Procedure. 

A discretion is given to the Court to grant time to the 
patties and to adjourn the hearing of the suit An adjourn- 
meat should not be refused if sufficient cause is shown (d ) a 
When a party satisfies the Court of its inability to produce 
all his witnesses on the date fixed for hearing, an adjourn- 
ment should be granted (e) 

Adjournment for particulars — 

Where evidence was offered that the husband had 
Struck his wife a blow and no such specific charge had been 
made in the petition the Court allowed the hearing to be 
adjourned m order that particulars might be furnished (/), 
and a suit may be adj*ourned to enable the co-respondent 


0 >) 


( f ) 


Moosbrugger v Moosbrugger (1913) 29 TLR 658 Cleland 
v Cleland (1913) 30 T L R 169 Norman v Mathews (1916) 
85 LJ KB 857 R „ v Lewes Prison ( Governor ) (1917) 2 
KB 254 

McPherson v McPherson (193*) A C 177, P C 
Maharaja v Hanhar (1920) 5 Pat LJ 390 
Thornton v* Thornton (1886) 10 Bom 422atp 433 Surjaptom 
Dasi v Kah Kanta Das (1901) 28 Cal 37 
Brook v Brook (1886) 12 P D 19, 57 L.T 425. Bancroft v 
Bancroft & Rumney (1864) 3 Sw & Tr 597 , 164 ER 1407 


Power to 
adjourn. 
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to amend his answer by the insertion of various countei- 
charges against the petitioner (g), but the Court may not 
postpone the trial of a suit on the application of one of the 
parties if no notice of the application has been given to the 
other party (ft). 

In a wife’s suit for dissolution of marriage on the 
ground of adultery and desertion, respondent’s adultery 
was proved, but it appeared that the desertion of his wife 
had lasted for less than two years The hearing was ad- 
journed and on a supplemental y petition filed more than a 
year afterwards the Couit heard further evidence as to 
desertion and granted a decree (i) The cause of action 
had not accrued when the petition was filed and the pro- 
per procedure is to withdraw the petition and file a fiesh 
one on the completion of two years (/) In a suit for 
divorce by reason of adultery, promoted by the husband, 
the proof of the guilt of the wife was conclusive and she 
had also m terms admitted it. An application on her be- 
half to stay the proceedings to enable her to examine wit- 
nesses abroad to prove condonation on the pari of the 
husband was rejected (k) 


Enforcement 
of and appeals 
from, orders 
and decrees 


55. All decrees and orders made by the Court 
in any suit or proceeding under this Act shall be 
enforced and may be appealed from, in the like 


manner as the decrees and orders of the Court 


made in the exercise of its original civil jurisdiction 
are enforced and may be appealed from, under the 
laws, rules and orders for the time being in force: 


(c/) Plumer v Plumer & By grave (1859) 4 Sw & Tr 257, 29 
LJP &M.63 ; 164 ER 1514, 

( h ) Hcpworth v Hcpworth (1861) 2 Sw, & Tr 414; 5 LT 120, 
164 E R* 1057 

(*) Wood v Wood (1887) 13 P D. 22, 

(?) Lapington v* Lapmqton (1889) 14 P D 21. 

(k) Campbell v. Campbell (1857) Dea & Sw 285; 29 L.T. (OS) 
f 150, 164 E.R 578 
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Provided that there shall be no appeal from a' 
decree of a District Judge for dissolution of marri- 
age or of nullity of marriage? nor from the order of 
the High Court confirming or refusing to confirm 
such decree: 

Provided also that there shall be no appeal No appeal as 

to costs. 

on the subject of costs only. 

Cf f section 52 of the Matrimonial Causes Act, 1857 

Decrees and orders under this Act are enforced m the 
manner provided by the Code of Civil Procedure, 1908, for 
the execution of decrees The word ‘decrees' m this section 
include both deciee nisi and decree absolute (/) 

Orders — It includes any decision on an interlocutory 
proceeding which goes to the root of the question whether 
oi not a dissolution oi nullity is decreed (m) 

* Shall he enforced 

Judgments as to status m matters within the jurisdic- 
tion of the Court are judgments m rent and bind all the 
woild The Courts m England recognise and enforce such 
judgments of Indian Courts in matters within their juris- 
diction and will also recognise and enforce the orders 
foi damages, such as English Courts pass under similar 
circumstances (n) An order for payment of alimony 
pendente lite is to be enforced m accordance with the 
provisions of the Code of Civil Procedure relating to exe- 
cution of decrees and the husband is not to be committed to 
puson for contempt of Court (o) 


(l) A.v B (1898) 22 Bom 612 at p 614. 

(m) Pagam v Pagam & Pining (1866) LR IP & D 223, 14 L T 

706. 

(n) Philip v Batho (1913) 17 GW N cclxi 

(o) White v White (1927) 32 CW.N 179 at pp 180-181 

20 
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“May be appealed from ” — 

An appeal would lie from a decree absolute though no 
appeal was preferred from the decree nisi (p) It should 
be filed within 20 days from the date of the decree (q) 
When the period of limitation for filing an appeal has 
expired during the vacation of the High Court, a party to 
a suit has the right to have the appeal admitted on the day 
the Court reopens and the Prothonotary of the High Court 
has power to receive and file a memorandum of appeal on 
that day In such a case in order to save the right of 
appeal to the appellant the appeal may be admitted without 
requiring security (r) On an appeal against a decree of 
dissolution on the ground of adultery where the appellant 
contended that the fact of adultery on her part was not 
established in the trial Court, the co-respondent was not 
entitled to be heard m opposition to the appeal (s) The 
Corn 1 of Appeal has power to admit additional evidence. 
Where the appellant produced before the Court of Appeal 
certain letters written after the appeal was filed by the 
respondent and one M to each other which showed the 
existence of criminal intimacy between them, the Court 
held that those letters were admissible in evidence and 
having been brought to the Court's notice by the appellant, 
the Court was bound m the interest of justice to require 
their production m order to enable it to decide the appeal 
on its real merits ( t ) So also, when the evidence on 
record is not satisfactory and the Court of Appeal requires 
further information it can direct the parties m the interest 
of justice to attend Court and answer questions ( u ) 

C P ) Cleaver v. Cleaver (1884) 9 App Cas 631 at p 634* 

(q) A v B. (1898) 22 Bom 612 

(r) King v King (1882) 6 Bom 487 

(s) Kelly v. Kelly & Saunders (1870) 5 Ben L R, 71 
(0 Morgan v. Morgan (1882) 4 All 306. 

( u ) Bolltrway v Holloway (1883) 5 All 71 at p 72 
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The High Court when moved to confirm the decree 
of the District Court, can deal with that part of the decree 
awarding damages against the co-respondent although he 
does not appeal against it (v) 

An appeal lies against the order of rejection by the 
District Judge under section 14 of a husband's petition for 
dissolution of marriage (w), and also against an order 
ruling that certain evidence is inadmissible (x) 

e ‘ Provided there shall be no appeal from a decree of the 

District Judge nor from the order of the High Court” 

The provisions of this section do not deprive parties of 
the right to appeal to His Majesty m Council from an 
order of a High Court confirming or refusing to confirm 
the decree of a District Judge and an order of a High 
Couit confirming the decree of a District Judge for disso- 
lution of marriage was reversed as it affected the co-res- 
pondent (y) 

“ No appeal on the subject of costs only ” — 

Sections 16 and 35 of this Act provide for orders for 
costs, but the Court is not deprived of its discretion of 
oideung parties to pay costs under section 35 of the Code 
of Civil Procedure. 

The right of parties to appeal against an order for 
costs only is taken away by the specific provision to that 
effect 1?he Bombay High Court has held that an appeal 
would lie for costs only whether the order as to costs 
involved a question of principle or not, but the Appellate 
Court would not interfere with the exercise of discretion 


(v) Kyte v Kyte & Cooke (1886) 20 Bom 362 

(w) Palmer v Palmer (1917) 41 Bom. 36. 

\x) Chamarette v Chamarette, AIR (1937) I ah 176 
Ov) Nay v Gordon (1872) 10 Ben LR 301, P C 
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of the lower Court unless a principle was involved and 
the principle was violated ( a) 

Appeal to 56. Any person may appeal to Her Majesty in 

8otmciJ n Council from any decree (other than a decree nisi) 
or order under this Act of a High Court made on 
appeal or otherwise^ 

and from any decree (other than a decree nisi ) 
or order made in the exercise of original jurisdic- 
tion by Judges of a High Court or of any Division 
Court from which an appeal shall not lie to the 
High Court 9 

when the High Court declares that the case is 
a lit one for appeal to Her Majesty in Council. 

Appeal to His Majesty m Council — 

See sections 109 to 112 and Order XLV of the Code 
of Civil Procedure, 1908 

By section 45 of the Act all proceedings under this 
Act are regulated by the Code of Civil Procedure but they 
are subject to the other provisions of this Act 

Section 56 limits the scope of the general provisions 
for appeals to the Privy Council but such limitation does 
not affect the prerogative of the Crown to admit an appeal. 
Special leave ma} r be granted by the Privy Council to 
appeal where leave has been refused by the High Court (a), 
or when leave has been wrongfully granted by the High 
Court (&). No appeal lies to the Privy Council on an 
interlocutory order ( c ), nor does an appeal lie as a matter 

(e) Ranchordas v. Bat Kasi (1892) 16 Bom 676 Khushal v 
Punamchand (1898) 22 Bom 164 
{a) Rahtmbhoy v Turner (1891) 15 Bom 155 

( b ) Sorabjeev Dwarkadas (1932) 59 I A 366, 34 BomLR 1310, 

PC, 

( c ) Rad ha Ktshan v Collector of Jmnpore (1901) 23 All 220, 
PC, 281 A, 28 
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of right in suits for restitution of conjugal rights as the 
valuation is put arbitrarily (d) 

XIII — Re-Marriage 

57. When six months after the date of an order 
of a High Court confirming the decree for a dissolu- 
tion of marriage made by a District Judge have 
expired, 

* 

or when six months after the date of any decree 
of a High Court dissolving a marriage have expired, 
and no appeal has been presented against such de- 
cree to the High Court in its appellate jurisdiction, 

or when any such appeal has been dismissed, 

or when in the result of any such appeal any 
marriage is declared to be dissolved, 

but not sooner, it shall be lawful for the respec- 
tive parties to the marriage to marry again, as if the 
prior marriage had been dissolved by death: 

Provided that no appeal to Her Majesty in 
Council has been presented against any such order 
or decree. 

When such appeal has been dismissed, or when 
in the result thereof the marriage is declared to be 
dissolved, but not sooner, it shall be lawful for the 
respective parties to the marriage to marry again 
as if the prior marriage had been dissolved by death* 

tc li shall be lawful for the parties to marry again 91 — 

Cf section 57 of the Matrimonial Causes Act, 1857 

Section 184 of the Supreme Court of Judicature (Conr 
sohdation) Act, 1925. 


Liberty to 
parties to 
marry again 


(d) Mowla Newaz v Sajidunmssa (1891) 18 Cal, 378 MoUchand 
v Ganga Prasad (1902) 24 All 174 
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Section 57 of the Act expiessly prohibits i e-marriage 
within six months of the making of the decree absolute 
The tie of mairiage is not finally dissolved until the lapse 
of a specified time after a decree for dissolution and the 
marriage is still m force within the meaning of section 19 
(1) so as to give jurisdiction to the Court to pronounce a 
decree of nullity regarding a prohibited marriage (d x ) 
Where aftei a decree of dissolution of marriage, one of 
the parties to such marriage was married m fact within 
the time limited by the Matrimonial Causes Act, 1857, and 
dm mg the lifetime of the other party to the marriage, the 
Court held the latter de facto marriage to be null and void 
m law (e) 

The decree of the High Court referred to m the sec- 
tion is the decree absolute and not the decree msi (/) 
The prohibition contained m this section against the mar- 
riage of either party within such period is an integral part 
of the proceedings and a condition which must be fulfilled 
before the paities can contract a fresh marriage, not can 
the parlies evade the prohibition by obtaining a domicile 
m another country ( g ) 

The parties to the divorce proceedings are entitled to 
intermarry again ( h ), but the children born of such re- 
marriage are not entitled to the benefit of a settlement made 
on the former marriage upon the children of the parties (i) 

(d x ) BatUe vj Brown (1913) 38 Mad 452, Turner v Turner (1921) 
48 Cal 636 Jackson v Jackson (1912) 34 All 203 
(e) Chichester v Mure (falsely called Chichester) (1863) 3 Sw & 
Tr 223, 32 LJ.P 146, 8 LT 676, 164 ER 1259 Rogers 
(otherwise Briscoe falsely called Halmshaw ) v Halmshaw 
(1864) 3 Sw & Tr 509, 33LJ P &M 141, 164 ER 1373 
(/) Jackson v, Jackson (1932) 34 All 203 at pp 204-205 Warter 
v* Warter (1890) 15 P D 152, 

(i g ) Warter v. Warter , supra at p 155 

(h) Feniall (otherwise Go Ids mid) v, Goldsmtd (1877) 2 P,D 263 
<i> Bond v Tylor, (1862) 31 LJJP. & M, 784 
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Wife's right to husband's name aftet divorce — 

Marriage confers a name upon a woman The name 
so conferred becomes her actual name and continues to be 
so even after a decree of divorce until she has acquired 
by repute some other name which, so to speak, obliterates 
it (;) , and an injunction will not be granted to restrain the 
former wife whose marriage with the former husband has 
been dissolved and who has subsequently married fiom 
using her former name or title ( k ) 

58. No clergyman ra Holy Orders of the Church 
of England shall be compelled to solemnize the 
marriage of any person whose former marriage 
has been dissolved on the ground of his or her 
adultery, or shall be liable to any suit, penalty or 
censure for solemnizing or refusing to solemnize 
the marriage of any such person. 

This section was amended by Act XII of 1873 whereby 
'United Church’ was substituted by “Church” and m the 
words England and Ireland m the second line, the words 
"'and Ireland” were repealed 

Where a clergyman licensed to solemnize marriage is 
made aware of the dissolution of a previous marriage of 
■either of the parties before him he should call for the pro- 
, duction of the decree absolute to ascertain whether the 
period of six months prescribed by section 57 of the Act 
has expired (/) 

59. When any Minister of any Church or Cha- 
pel of the said Church refuses to perform such 
marriage- service between any persons who but for 


0) Fendall (otherwise Goldsmid) v Goidsmid, supra 
<k) Cowley (Earl) v» Cowley (Countess) (1901) A C 450, 85 L T, 
254, 17 T L R 725. H L. 

(/) Turner v Turner (1921) 48 Cal. 636 at p 642, Bathe v, Brown 
s , (1915) 88 Mad. 452 at p. 454, 


English 
clergyman not 
compelled to 
solemnize 
marriages of 
persons 
divorced for 
adultery 


English 
minister 
refusing to 
perform 
ceremony to 
permit use of 
his church 
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such refusal would be entitled to have the same 
sesvice performed sn such Church or Chapel, such 
Minister shall permit any other Minister m Holy 
Orders of the said Churchy entitled to officiate 
withm the diocese m which such Chmch or Chapel 
is stiuate, to perform such marriage-service in such 
Church or Chapel. 

Cf Section 58 of the Matrimonial Causes Act, 1857 
XJ V — Miscellaneous. 

60. Every decree for judicial separation or 
order to protect property, obtained by a wife under 
this Act shall, until reversed or discharged, be 
deemed valid, so far as necessary, for the protection 
of any person dealing with the wife. 

No reversal, discharge or variation of such 
decree or order shall affect any rights or remedies 
which any person would otherwise have had in 
respect of any contracts or acts of the wife entered 
into or done between the dates of such decree or 
order, and of the reversal, discharge or variation 
thereof. 

All persons who in reliance on any such decree 
or order make any payment to, or permit any 
transfer or act to be made or done by, the wife who 
has obtained the same shall, notwithstanding such 
decree or order may then have been reversed, dis- 
charged or varied, or the separation of the wife 
from her husband may have ceased, or at some time 
since the making of the decree or order been dis- 
continued, be protected and indemnified as if, at the 
time of such payment, transfer or other act, such 
decree or order were valid and still subsisting 


Decree for 
separation c 
protection 
order valid as 
to persons 
dealing with 
wife before 
reversal 
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without variation* and the separation had not 
ceased or been discontinued* 

unless at the time of the payment* transfer or 
other act* such persons had notice of the reversal* 
discharge or variation or the decree or order or of 
the cessation or discontinuance of the separation* 

See section 26 of the Act 

Cf section 23 of the Matrimonial Causes Act, 1857 

61. After this Act comes into operation, no 
person competent to present a petition under sec- 
tions two and ten shall maintain a suit for criminal 
conversation with his wife* 

Cf section 59 of the Matrimonial Causes Act, 1857 

Criminal Conversation — 

At common law condonation by the husband of an act 
of adultery was no bar to an action for criminal conversa- 
tion against the adulterer but only went in mitigation of 
damages Under the Matrimonial Causes Act, 1857 and 
under the Indian Divorce Act, 1869, where on a petition 
for divorce and for damages against the co-respondent, a 
divorce is refused on the ground that the adultery com- 
plained of had been condoned, the petitioner is not entitled 
to a judgment even for nominal damages against the 
co-respondent, but the petition will be dimissed and the 
petitionei may be ordered to pay co-respondent's cost9 (m) 

In India adultery by a man with a woman whom he 
knows or has reason to believe to be the wife of another 
man [without the consent or connivance of the man is an 
offence punishable under section 497 of the Indian Penal 


Bar of suit 
for criminal 
conversation. 


(m) Bernstein v, Bernstein (1893) P 292 ,69 L T 513 
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Power to 
make rules 


Code with imprisonment for a term which may extend to 
five years or with fine or both The wife is not punishable 
as an abettoi A prosecution under section 497 of the 
Indian Penal Code can be launched only by the husband or 
by the person having the care of the wife on his behalf 

62 . The High Court shall make such rules 
under this Act as it may from time to time consider 
expedient* and may from time to time alter and add 
to the same . 

Provided that such rules, alterations and addi- 
tions are consistent with the provisions of this Act 
and the Code of Civil Procedure. 

All such rules, alterations and additions shall 
be published m the local official Gazette. 

Power of the High Court to make Rules — 

The provisions of sections 53 and 54 of the Matri- 
monial Causes Act, 1857 had given poweis to the Court to 
make rules and regulations concerning the practice and 
procedure and for the fees payable upon all proceedings 
under the Act 

For Rules of the Bombay High Court — 

(see Appendix C)* 

For Rules of the Calcutta High Court — 

(see Appendix D) 

For Rules of the Madras High Court — 

(see Appendix E) 

For Matrimonial Causes Rules, 1924 — 

, (see Appendix F). 
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No 1 — Peution by husband for a dissolution of mart lags with 
damages against co-respondent, by reason of adultery 

( See sections JO and 34 ) 

In the (High) Court of 

To the Hon’ble Mr Justice [or To the 

Judge of 1 

The day of 19 

The petition of A . B of 

Sheweth, 

1 That your petitionei was on the day of 

, one thousand nine hundred and , 

lawfully married to C B , then C D , spinster at 

(<*) 

2 That from his said marriage, your petitioner lived and co- 
habited with his said wife at and at , in , 

and lastly at , in , and that your oetitioner and 

his said wife have had issue ol their said marriage, five children, of 
whom two sons only survive, aged respectively tzvelve and fourteen 
years 

3 That during the three >ears immediately preceding the 

day of one thousand nine hundred and , 

X Y 4 was constantly, with a few exceptions, residing m the house 
of your petitioner at aforesaid, and that on divers occasions 

during the said period, the dates of which are unknown to your 
petitioner, the said C B m your petitioner’s said house committed 
adultery with the said X Y 

4 That no collusion or connivance exists between me and my 
said wife for the purpose of obtaining a dissolution of our said 
marriage or for any other purpose 

Your petitioner, therefore, prays that this (Hon’ble) Court 
will decree a dissolution of the said marriage, and that the 
said X Y do pay the sum of rupees 5,000 as damages by 
reason of his having committed adultery with your peti- 
tioner’s said wife, such damages to be paid to your petition- 
er, or otherwise paid or applied as to this (Hon’ble) Court 
seems fit 

(Signed A, B (b) 


Form of Verification 

I, A the petitioner named in the above petition, do declare 
tthat what is stated therein is true to the best of my information 
and belief 


(n) If the marriage was solemnized out of India, [the adultery must be 
•shoyrn to have been committed m India 

(ft) The petition must be signed by the petitioner. 
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No 2 — Responding i state ment m anvzvei to No 1 

In the Court o£ the da y of 

Between A B , petitioner, 

C B , respondent, and 
X Y , co-respondent 

C B , the respondent, by D E her attorney [or vakil] m answer 
to the petition o£ A B says that she denies that she has on diveis 
or any occasions committed adultery with X F , as alleged m third 
paragraph o£ the said petition 

Wherefore the respondent prays that tins (Hon'blc) Court will 
reject the said petition 


(Signed) C B 


No I — Co-respondent's statement in annuei to No 1 

In the (High) Court of 

The day of 

Between A B , petitioner, 

C B , respondent, and 
X Y , co-respondent 

X F , the co-respondent, in answer to the petition filed in this 
cause, saith that he denies that he committed adultery with the said 
C B , as alleged m the said petition 

Wherefore the said X Y prays that this (Hon’ble) Court 
will reject the prayer of the said petitioner and order hnn 
to pay the costs of and incident to the said petition 

(Signed) X F* 


No 4 — Petition for Decree of Nullity of Marriage 
(See section 18 ) 

In the (High) Court of 
To the Hon’bleMr Justice 

Judge of ] [or To the 

The day of , 19 

The petion of A B falsely called 

A D, 

Sheweph, 

1 That on the day of , one thousand 

nine hundred and , your petitioner, then a 

spinster, eighteen years of age, was married in fact, though not m 
law, to CD, then a bachelor of about thirty years of age, at [some 
place m India ] 

2 That from the said day of f one 

thousand nine hundred and , until the month of 

one thousand nine hundred and , your petitioner hyed and 

cohabited 'With the said CD, at divers places, and particularly at 
aforesaid. 
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3 That the said C D has never consummated the said pre- 
tended marriage by carnal copulation 

4 That at the time of the celebiation of yom petitioner’s said 
pretended marriage, the said C D was, by reason of his impotency 
or malformation, legally incompetent to enter into the contract of 
marriage 

5 That there is no collusion oi connivance between her and 
the said C D with lespect to the subject of this suit 

Your petitioner therefore prays that this (Hon’ble) Court 
will declare that the said marriage is null and void 

(Signed) A B 
Form of Verification See No 1 

No 5 — Pfjiuon by wife for judicial separation on the ground 
of he) husband's adultery 

C See section 22 ) 

In the (High) Court of 

To the Hon’blc Mr Justice [or 

To the Judge of ] 

The day of 19 

The petition of (7 B , of the 

wife of A B 

Shlweth, 

1 That on the day of , one thousand 

nine hundred and yom petitioner, then C D , was 

lawfully married to A B , at the Chuich of , 

in the 

2 That after her said marriage, your petitioner cohabited 

with the said A B at and at , 

and that your petitioner and her said husband have issue living of 
their said marriage, three children, to wit, etc , etc (a) 

3 That on divers occasions in or about the months of August f 
September and October , one thousand nine hundred and 

, the said A B , at , aforesaid, committed adultery 

with E F , who was then living in the service of the said A B and 
your petitioner at their said residence aforesaid 

4 That on divers occasions m the months of October , Novem- 
ber and December , one thousand nine hundred and , 

the said A B at aforesaid, committed adultery 

with G H , who was then living m the service of the said A B and 
your petitioner at their said residence aforesaid 

5 That no collusion or connivance exists between your peti- 
tioner and the said A B with respect to the subject of the present 
suit 

Your petitioner therefore prays that this (Hon’ble) Court 
will decree a judicial separation to your petitioner from 
her said husband by reason of his aforesaid adultery 

(Signed) C B* <J). 

Form of Verification L See No 1 


i a ) State tile respective ages of the children, 

(b) The petition must be signed by the petitioner. 
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No 6— Statement %n answer to No 5 
In the (High) Court oi 

B . against B , 


The day of 

The respondent, A B , by W Y , his attorney [o? vaktl] saith, — 

1 That he denies that he committed adultery with E F , as m 
the third paragraph of the petition alleged 

2 That the petitioner condoned the said adultery with E F , 
if any 

3 That he denies that he committed adultery with G H t as 
m the fourth paragraph of the petition alleged 

4 That the petitioner condoned the said adultery with G H „ 
if any 

Wherefore this respondent prays that this (Hon'ble) Court 
will reject the prayei of the said petition 

(Signed) A B . 


No 7 — Statement in reply to No 6 

In the (High) Court of 

B against B 

The day of 

The petitioner, C B , by her attorney \ oi vakil], says — 

1 That she denies that she condoned the said adultery of the 
respondent with E F , as in the second paragraph of the statement 
m answer alleged 

2 That even if she had condoned the said adultery, the same 
has been revived by the subsequent adultery of the respondent with 
G H » as set forth in the fourth paragraph of the petition 

(Signed) C B 


No 8 — Petih6n for a judicial separation by reason of cruelty * 

section 22 ] 

In the (High) Court of 

To the Hon’ble Mr Justice [or To the Judge 

of ] 

The day of 19 

The petition of A B (wife of C B) of 

Sheweth, 

1 That on the day of , one thousand 

nine hundred and , your petitioner, then A D , spinster, 

was lawfully married to C B , at 

2 That from her said marriage, your petitioner lived and co- 
habited with her said husband at until the 

day of , one thousand nine hundred and * 

when your petitioner separated from her said husband as herein- 
after more particularly mentioned, and that your petitioner and 
her said husband have had no issue of their said maitiage 
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3 That from and shortly after your petitioner’s said marriage 
the said C habitually conducted himself towards your petitioner 
with great harshness and cruelty, frequently abusing her in the 
coarsest and most insulting language, and beating her with his fists, 
with a cane, or with some other weapon 

4 That on an evening m or about the month of 

one thousand nine hundred and , the said C B 

m the highway and opposite to the house m which your petitioner 
and the said C B were then residing at aforesaid, 

endeavoured to knock your petitioner down, and 'was only prevent- 
ed from so doing by the interference of F D , your petitioner's 
brother 

5 That subsequently on the same evening, the said C B in 

his said house at aforesaid, struck your petitioner with 

his clenched fists a violent blow on her face 

6 That on one Friday night on the month of one 

thousand nine hundred and , the said C B , in , 

without provocation, threw a knife at your petitioner, thereby in- 
flicting a severe wound on her right hand 

7 That on the afternoon of the day of , 

one thousand nine hundred and , your petitioner by 

reason of the great and continued cruelty practised towards her by 
her said husband, with assistance withdrew from the house of her 
said husband to the house of her father at that from 

and after the said day of , one 

thousand nine hundred and , your petitioner hath lived 

separate and apart from her said husband, and hath never returned 
to his house or to cohabitation with him 

8 That there is no collusion or connivance between your 
petitioner and her said husband with respect to the subject of the 
present suit 

Your petitioner, therefore, prays that this (Hon’ble) Court 
will decree a judicial separation between your petitioner 
and the said C B , and also order that the said C B , do 
pay the costs of and incident to these proceedings 

(Signed) A B 
Form of Verification See No 1 


No 9 — Statement tn answer to No 8 
In the (High) Court of 

The day of 

Between A B , petitioner, and 
C B , respondent 

C B the respondent, m answer to the petition filed m this 
cause by W J his attorney far vakil] saith that he denies that he 
has been guilty of cruelty towards the said A B , as alleged m the 
said petition 


(Signed) C B 
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No 10 — Pi m ion for / ever ml of electee of sipatafton 
(See section 24 ) 

In the (High) Court of 

To the Hon’ble Mr Justice [ot To the Judge 

of ] 

The day of 19 

The petition of A B , of 

Shi weth, 

1 That your petitjonei was on the day of 

lawfully married to 

2 That on the day of , this (Hon’ble) 

Court at the petition of , pronounced a decree affecting 

the petitioner to the effect following, to wit, — 

| Here set out the decree | 

3 That such decree was obtained in the absence of your peti- 
tioner, who was then residing at 

[State facts tending to shot v that the petitioner did not know of the 
proceedings f and t further f that had he knozvn he might have 
offered a sufficient defence ] 

or 

That there was reasonable ground for your petitioner leaving 
his said wife, for that his said wife 

[Here state any legal grounds justifying the petitioner's reparation 
from his wife ] 

Your petitioner, therefore, prays that this (ITon’ble) Court 
will reverse the said decree 

(Signed) A . B 

Form of Verification See No 1 

No 11 —Petition for Protection-order 
(See section 27 ) 

In the (High) Court of 

To the Hon’ble Mr Justice [or To the Judge 

of 1 

The day of 19 

The petition of C* B , of 
the wife of A B 

Sheweth, 

That on the day of she was lawfully 

married to A B , a 
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That she lived and cohabited with the said A B for 
yeaisat , and also at , and hath 

had children, issue of her said marriage, 

of whom are now living with the applicants and 

wholly dependent upon her earnings 

That on or about , the said A B , without any 

reasonable cause, deseited the applicant, and hath ever since 
remained separate and apart from her 

That since the desertion of her said husband, the applicant 
hath maintained herself by her own industry [01 on her own pro- 
perty, as the case may be], and hath thereby and otherwise acquir- 
ed certain property consisting of [here state generally the nature 
of the property] 

Wherefore she prays an order for the protection of her 
earnings and property acquired since the said 
day of , from the $aid/4 B , and from 

all creditors and persons claiming under him 

(Signed) C B 


No 12 — Petition for alimony pending the suit 
( 9 ce section 16 ) 

In the (High) Court of 


B against B 

To the Hon’ble Mi Justice [or To the Judge 

of J 

The day o£ 19 

The petition of C B , the lawful wife 
oiA B 

Sheweth, 

1 That the said A B has for some years carried on the busi- 
ness of , at , and from such 

business derives the nett annual income of from Rs 4,000 to 5,000 

2 That the said A B is possessed of plate, furniture, linen 

and other eftects at his said hoube, aforesaid, all 

of which he acquired m right of your petitioner as his wife, or 
purchased with money he acquired through her, of the value of 
Rs 10 000 

3 That the said A B is entitled, under the will of his father* 
subject to the life interest of his mother therein, to property of the 
value of Rs 5,000 or some other considerable amount (a) 

Your petitioner, therefore, prays that this (Hon’ble) Court 
will decree such sum or sums of money by way of ali- 
mony, pending the suit, as to this (Hon'ble) Court 
may seem meet 


(Signed) a B. 

Form of Verification See No / 


(a) The petitioner should state her husband’s income as accurately as possible, 
21 
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No 13 — Statement in answer to No 12 

In the (High) Coin! of 

B against B 

A B of , the above-named respondent, m answer 

to the petition for alimony, pending the suit, of C B , says — 

1 In answer to the first paragraph of the said petition I say 
that I have for the last three years carried on the business of 

, at , and that, from such business, I 

have derived a nett annual income of Rs 900, but less than Rs 1,000 

2 In answer to the second paragraph of the said petition, I 

say that I am possessed of plate furniture, linen and other chattels 
and effects at my said house aforesaid, of 

the value of Rs 7,000, but as I verily believe of no larger value 
And I say that a portion of the said plate, furniture, and other 
chattels and effects of the value of Rs 1,500, belonged to my said 
wife before our marriage, but the remaining portions thereof I 
have since purchased with my own monies And [ say that, save 
as hereinbefote set forth, I am not possessed of the plate and other 
effects as alleged in the said paragraph in the said petition, and 
that I did not acquire the same as in the said petition also men- 
tioned 

3 I admit that I am entitled under the will of my father, sub- 
ject to the life-interest of my mother therein, to property of the 
value of Rs 5,000, that is to say, I shall be entitled under my said 
father’s will, upon the death of my mother, to a legacy of Rs 7,000, 
out of which I shall have to pay to my farther’s executors the sum 
of Rs 2,000 the amount of a debt owing by me to his estate, and 
upon which debt I am now paying interest at the rate off five per 
cent per annum, 

4 And, in further answer to the said petition, I say that I 

have no income whatever except that derived from my aforesaid 
business, that such income, since my said wife left me, which she 
did on the ^ day of last, has been con 

siderably diminished, and that such diminution is likely to continue 
And I say that out of my said income, I have to pay the annual 
sum of Rs 100 for such interest as aforesaid to my late father’s 
executors, and also to support myself and my two eldest children 

5. And m further answer to the said petition, I say that, 
when my wife left my dwelling-house on the day of 

last, she took with her, and has ever since withheld 
and still withholds from me, plate, watches and other effects m the 
second paragraph of this my answer mentioned, of the value of, as 
I verily believe, Rs 800 at the least and I also say that, within five 
days of her departure from my house as aforesaid, my said wife 
received bills due to me from certain lodgers of mine, amounting 
m the aggregate to Rs , and that she has ever since with- 

held and still withholds from me the same sum. 


A B, 


(Signed) 



SCHEDULE 


No, 14 —Undertaking by minor's next friend to be answerable 
for respondent's costs 

{See section 49) 

In the High Court of 

I, the undersigned A B , of being the next 

friend of CD who is a minor, and who is desirous of filing a peti- 
tion m this Court, under the Indian Divorce Act, against D D of , 
hereby undertake to be responsible for the costs of the said 
D D m such suit, and that, if the said C D fail to pay to the said 
D D when and m such manner as the Court shall order all such 
costs of such suit as the Court shall direct him [or herj to pay to 
the said D D , I will forthwith pay the same to the proper officer of 
this Court 


Dated this 


day of 

(Signed) A B 


19 
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APPENDIX A. 

Table of prohibited degrees of consanguinity 

AND AFFINITY 

A man shall not marry his — 

1. Paternal giand-father’s mother 

2 Paternal grand-mother's mother 

3 Maternal grand-father's mother 

4 Maternal grand-mother's mother 

5 Paternal grand-mother 

6 Paternal grand-father's wife 

7 Maternal grand-mothei 

o Maternal grand-father's wife 
9 Mother or step-mother 
10. Father's sister or step-sister 

11 Mother's sister or step-sister 

12 Sister or step-sister 

13 Brother’s daughter or step-brother's daughter, or 
any direct lineal descendant of a brother or step-brother 

14 Sister's daughter or step-sister’s daughter, or any 
direct lineal descendant of a sister or step-sister 

15. Daughter or step-daughter, or any direct lineal 
descendant of either 

16 Son's daughter or step-son's daughter, or any 
direct lineal descendant of a son or step-son 

17 Wife of son or step-son, or of any direct lineal 
descendant of a son or step-son 

18 Wife of daughter's son or of step-daughter’s son, 
or of any direct lineal descendant of a daughter or step- 
daughter 

19 Mother of daughter's husband 

20 Mother of son's wife 

21 Mother of wife's paternal grand-father 

22 Mother of wife's paternal grand-mother 

23 Mother of wife's maternal grand- father 

24 Mother of wife's maternal grand-mother 

25 Wife's paternal grand-mother 

26 Wife's maternal grand-mother 

27 Wife's mother or step-mother 

28 Wife's father's sister 
29. Wife's mother's sister 

30 Father's brother's wife. 

31 Mother's brother's wife 

32 Brother's son's wife 

33 Sister's son's wife 
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A woman shall not marry her — App©radi . a. 

1 Paternal grand-father’s father 

2 Paternal grand-mothei ’s father 

3 Maternal grand-fathei’s fathei 

4 Maternal grand-mother’s father 

5 Paternal grand-father 

6 Paternal grand-mothei ’s husband 

7 Maternal grand-father 

8 Maternal grand-mother’s husband 

9 Father or step-father 

10 Father’s brother or step-brothei 

11 Mother’s brother or step-brothei 

12 Brother oi step-brother 

13 Brother’s son or step-brother’s son, or any direct 
lineal descendant of a brother or step-brother 

14 Sister’s son or step-sister’s son, or any direct 
lineal descendant of a sister or step-sister 

15 Son or step-son, or any direct lineal descendant 
of either 

16 Daughter’s son or step-daughter’s son, or any 
direct lineal descendant of a daughter or step-daughter 

17 Husband of daughter or of step-daughter, or of 
any direct lineal descendant of a daughter or step-daughter 

18 Husband of son’s daughter or of step-son’s 
daughter, or of any direct lineal descendant of a son or 
step-son 

19 Father of daughter’s husband 

20 Father of son’s wife 

21 Father of husband’s paternal grand-father. 

22 Father of husband’s paternal grand-mother 

23 Father of husband’s maternal grand-father. 

24 Father of husband’s maternal grand-mother 

25 Husband’s paternal grand- father 

26 Husband’s maternal grand-father 

27 Husband’s father or step-father. 

28 Brother of husband’s father 

29. Brother of husband’s mother 

30 Husband’s brother’s son, or his direct lineal 
descendant 

31 Husband’s sister’s son, or his direct lineal des- 
cendant 

32 Brother’s daughter’s husband 

33. Sister’s daughter’s husband. 

Note— In the above table the words “brother” and 41 sister ” 
denote brother and sister of the whole as well as half blood Rela- 
tionship by step means relationship by marriages 
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THE INDIAN AND COLONIAL DIVORCE 
JURISDICTION ACT, 1926 

(16 AND 17 GEO V, CAP XL ) 


Divorce juris* 
diction of 
High Courts 
m India where 
parties are 
domiciled m 
England or 
Scotland 


Provided that — 

( a ) the grounds on which a decree for the dissolution 
of such a marriage may be granted by any such 
court shall be those on which such a decree might 
be granted by the High Court m England accord- 
ing to the law for the time being m force m 
England , and 

( b ) any such court m exercising such jurisdiction 
shall act and give relief on principles and rules as 
nearly as may be conformable to those on which 
the High Court in England for the time being acts 
and gives relief ; and 

(<r) no such court shall grant any relief under this 
Act except m cases where the petitioner resides 
in India at the time of presenting the petition and 


An Act to confer on Courts m India and othei parts of 
His Majesty's Dominions jurisdiction m certain cases 
with respect to the dissolution of marriages, the parties 
whereto are domiciled in England or Scotland, and to 
validate certain decrees granted for the dissolution of 
the marriage of persons so domiciled 

[15th December 1926] 

Be it enacted by the King’s most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, m this present Parliament 
assembled, and by the authority of the same, as follows — 

I — (1) Subject to the provisions of this Act, a High 
Court m India to which Part IX of the Government of 
India Act applies shall have jurisdiction to make a decree 
for the dissolution of a marriage, and as incidental thereto 
to make an order as to damages, alimony or maintenance, 
custody of children, and costs, where the parties to the 
mainage are British subjects domiciled m England or in 
Scotland, m any case where a court m India would have 
such jurisdiction if the parties to the marriage weie domi- 
ciled m India : 
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the place where the parties to the marriage last Appendix b. 
resided together was m India, or make any decree 
of dissolution ot marriage except where either 
the mainage was solemnized m India or the 
adultery or crime complained of was committed 
m India, and 

(d) any such court may lefuse to entertain a petition 
m such a case if the petitioner is unable to show 
that by reason of official duty, poverty 01 any 
other sufficient cause, he 01 she is prevented 
from taking proceedings m the court of the 
country m which he or she is domiciled, and the 
court shall so refuse if it is not satisfied that m 
the interests of justice it is desirable that the 
suit should be determined m India 

Pioviso ( a ) — 

The words in proviso (a) to section 1, sub-section (/) aie 
intended to mean that the grounds on which a decree for the dis- 
solution of the marriage of British subiects domiciled in England 
may be granted by a High Court in India shall be those on which 
such a decice migh be granted by the Divorce Court m England 
according to the law for the time being m force in England, * e , 
accoidmg to the provisions of section 176 of the Supreme Court of 
Judicature (Consolidation) Act of 1925 (7) And the adulteryal one 
of a husband respondent committed after the 17th day of July, 

1923, is a sufficient grotmdfor granting a divorce to the wife (2) 

Any Matrimonial offence committed subsequent to the condona- 
tion of a prior matrimonial offence so as to enable the aggrieved 
party to rely upon it as i ground for seeking divorce The revival 
of prior adultery by subsequent desertion is of itself sufficient m 
law to found a petition for dissolution under this Act (3) 

Proviso ( d ) — 

The Courts in India before they entertain a petition of parties 
not domiciled in India must be clearly of opinion upon facts befoie 
it that because of the reasons referred to in section I, sub- 
section (1) ( d ) the petitioner cannot effectively prosecute his suit 
for divorce in the Court of his domicile The Court must also be 
satisfied that the interests of justice imperatively demand that the 
suit should be decided in India ( 4 ) So, where the petitioner satis- 
fiesthe Court that she is prevented from taking proceedings m the 
Courts m England for want of sufficient means and the witnesses 
to the charge of adultery m India the Court in India may entertain 
the petition (5) 


(1) Barnard v Barnard (1929) 56 Cal 89. 

(2) Ib%d, 

(3) Stones v Stones (1935) 62 Cal 541 

i4) Dunbar v. Dunbar , A I R (1935) All 763. 
<5) Barnard v Barnard , supra 
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(2) An}/ such older for alimony oi maintenance or 
ioi custody of children shall have effect m India on the 
making thereof, but save as aforesaid no such deciee or 
order shall have any force or effect either in India or 
elsewhere unless and until registered in mannei hereinafter 
provided* 

“No decree or order shall have force nr effect until 

registered " — 

No decree for dissolution of marriage made by virtue of the 
jurisdiction conferied on a High Court m India under this Act 
has any force or e fleet, either m India or elsewhere, unless and 
until it has been rcgisteied in the High Court in England The 
absence of such registration means that the marriage between the 
parties is— at any rate to a limited extent — still in force, and a 
second marriage contracted by either of the parties, in such 
circumstances, will be null and void (6) “It is obviously desirable 
that the mattei should be clarified by further legislative enactment 
The only satisfactory method would be to make it incumbent upon 
the Court pronouncing the decree to direct that steps be taken 
by the Registrar of the Court to have the decree registered in 
England or Scotland as soon as convenient after the decree was 
pronounced” (7) 

A decree might be registered on the application of any per- 
son with a real interest in the cause and not merely an inter- 
meddler (8) 

(3) On production of a certificate purporting to be 
signed by the proper officer of the High Couit in India by 
which the decree or order is made, the decree or order 
shall — 

(a) if the parties to the marriage are domiciled in 
England, be registered m the High Court in 
England , 

(b) if the parties to the marriage are domiciled in 
Scotland, be registered m the books of council 
and session , 

and upon such registration shall, as from the date of regis- 
tration, have the same force and effect, and proceedings 
may be taken thereunder as if it had been a decree or order 
made on the date on which it was made by the High Court 
m India, by the High Court m England or the Court of 
Session m Scotland, as the case may be, and, in the case 
of an order, proceedings may be taken for the modification 

(6) Taylor v Wenkenbach ‘ I LR (1937) 1 CaL 417 
m Ibia at pp 431-432 

(8) Wilkins v, Wilkins (1932) W N* 31$ - 
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or discharge thereof as if it had been such an order as Appendix b. 
aforesaid 

Provided that — 

(I) the High Court m England or the Court of 
Session m Scotland shall not, unless the Court 
for special reasons sees fit so to do, entertain 
any application for the modification or dischaige 
of any such order if and so long as the person 
on whose petition the decree for the dissolution 
of the marriage was pronounced is resident m 
India , and 

(II) where an order foi the payment of alimony has 
been so registered in the books of council and 
session, the Court of Session shall m addition to 
any other power have power m the event of any 
material change of cucumstances to dischaige 
01 modify such order 

( 4 ) Proceedings before a High Court m India m 
exercise of the jurisdiction conferied by this Act shall be 
conducted m accordance with rules made by the Secretary 
of State m Council of India with the concurrence of the 
Lord Chancellor, and those rules shall provide— 

(a) for petitions being heard before a judge or one 
of two or more judges of the court nominated 
for the purpose by the chief justice of the court 
with the approval of the Lord Chancellor , 

( h ) for the decree or order made by such a judge 
being subject to appeal to two judges of the court 
similarly nominated without prejudice however 
to any right of ultimate appeal to His Majesty 
m Council , 

(c) for prohibiting or restricting the exercise of the 
jurisdiction where proceedings for the dissolu- 
tion of the marriage have also been instituted m 
England or Scotland , 

(d) for preventing, in the case of a decree dissolv- 
ing a marriage between paities domiciled in 

Scotland, the making of an order for the secur- 
ing of a gross or annual sum of money; 

X * ) for 1 ututing cases in which applications for the 
modification or discharge of an order may be 
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Power to 
extend Act to 
other British 
possessions 


Validity of 

certain 

decrees 


entei tamed by the court to cases where at the 
time the application is made the person on whose 
petition the decree for the dissolution of the 
marriage was pronounced is resident m India, 

{f) for prescribing the officer of the Court empower- 
ed to give certificates under this Act, and the 
form of any such certificates , 

(g) foi conferring on such official as may be appoint- 
ed for the purpose within the jurisdiction of 
each High Court the like right of showing cause 
why a decree should not be made absolute as is 
exercisable in England by the King's Pioctor 

(5) The decision of a High Court m India, or on an 
appeal therefiom, as to the domicile of the parties to a 
marnage shall for the purposes of this Act be binding on 
all com ts m England, Scotland and India 

2 — (1) His Majesty may, by Order in Council pro- 
vide for applying the foregoing provisions of this Act, 
subject to the necessary modifications, to any part of His 
Majesty's Dominions other than a self-governing dominion, 
in like manner as they apply to India, and, m particular, 
any such Order m Council may determine the court by 
which the jurisdiction conferred by those provisions is to 
be exercised (9) 

(2) For the purposes of this section ^self-govern- 
ing dominion" means the Dominion of Canada, the Com- 
monwealth of Australia (which for this purpose shall be 
deemed to include Papua and Norfolk Island), the Domi- 
nion of New Zealand, the Union of South Africa, the Irish 
Free State, Newfoundland, and the Colony of Southern 
Rhodesia 

3 Any decree granted under the Act of the Indian 
Legislature known as the Indian Divorce Act, 1869, and 
confirmed or made absolute under the provisions of that 
Act, for the dissolution of a marnage the parties to which 
were at the time of the commencement of the proceedings 
domiciled m England or m Scotland, and auy order made 
by the court in relation to any such decree shall, if the 


(9) This Act has been made applicable to Kenya from 1st October, 
1928 , to the Straits Settlements from 1st December, 1931 and 
to Jamaica from 1st August, 1932, 
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proceedings were commenced before the passing of this 
Act, be as valid and be deemed always to have been as valid 
m all respects as though the parties to the marriage had 
been domiciled m India 

“Confirmed or made absolute ,5 — 

According to a dicision of the Lahore High Court if a decree 
wm was passed before the Act came into force, but was confirmed 
or made absolute subsequently, the decree would not be validated 1 v 
the provisions of this Act (10) See the Indian Divorce (Validity) 

Act (11 & 12 Geo V, C 18) The Calcutta High Court has, how- 
ever, held that even if the proceedings were commenced befoic the 
passing of this Act, the decree of the Indian High Court would be 
valid (77) 

4 This Act may be cited as the Indian and Colonial short title 
Divorce Jurisdiction Act, 1926 


410) Waller v. Waller, AIR (1928) Lab 557, 

411) Barnard v Barnard (1929) 56 Cal. 89* 
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RULES UNDER SECTION 1 (4) OF THE 
INDIAN AND COLONIAL DIVORCE 
JURISDICTION ACT, 1926 

(16 AND 17 GEO V, CAP XL ) 


[The Indian (Non Domiciled Parties) Divorce 
Rules, 1927 ] 

HOME DEPARTMENT. 

NOTIFICATION 

Judicial 

Simla, the 16th August , 1927 

No F — 922/25 — The following rules made by the 
Secretary of State m Council of India, with the concurrence 
of the Lord Chancellor, under the Indian and Colonial 
Divorce Jurisdiction Act, 1926, (16 and 17 Geo 5) are 
puplished for general information — 

Rules under Section 1 (4), Indian and Colonial 
Divorcf Jurisdiction Act, 1926 


Short Title and Commencement 

1 — (1) These Rules may be called the Indian (Non- 
Domiciled Parties) Divorce Rules, 1927. 

(2) They shall come into force on the 27th’ day of 
July 1927 

Appointment of Judges 

2. — (1) As soon as may be after the coming into 
force of these Rules the Chief Justice of each of the High 
Courts ref erred to m sub-section (I) of section 1 of the 
Indian and Colonial Divorce Jurisdiction Act, 1926 (here- 
inafter called “ the Act”) shall submit to the Lord Chan- 
cellor through the Secretary of State for India the names 
of such number of judges of the Court (including; if he 
thinks fit, the name of the Chief Justice himself) not 
exceeding six, as he may consider necessary for the purpose 
of exercising jurisdiction under the Act and these Rules. 
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(2) Upon the approval oi the Lord Chancellor Appendix b 
to any nomination so submitted being signified to the Chief 

Justice by the Secretary of State for India, the Chief 
Justice shall cause the names so approved to be notified m 
the local official Gazette (or, m the case of the High Court 
of Judicature at Calcutta, m the Gazette of India) as 
judges appointed to exercise jurisdiction under the Act, 
and the judges whose names shall have been so notified 
shall thereupon have power to exercise jurisdiction accord- 
ingly 

(3) At any time alter the first nominations 
under these Rules have been approved, the Chief Justice 
may propose the names of a further judge or judges to 
take the place of, or to exercise jurisdiction in addition to, 
the judge or judges for the time being having poweis 
under the Act, and when such fuither nominations aie 
approved they shall be notified as aforesaid. 

3 Eveiy petition under the Act shall be heai d by a 
single judge nominated and approved as hereinbefore pro- 
vided, sitting without a juiy, and, subject to the provisions 
of the Indian Limitation Act, an appeal shall lie to a bench 
of two other judges who have been similaily nominated 
and approved against any decree or order which would be 
appealable if it had been passed in proceedings under the 
Indian Divorce Act, 1869, and shall be disposed of accord- 
ingly Each such bench shall be constituted by the Chief 
Justice as occasion may arise 

4 Nothing m these Rules shall be deemed to prevent 
the exercise of any ultimate right of appeal to His Majesty 
an Council 


Petition 

5 All proceedings under the Act shall be commenced 
by filing a petition to which shall be attached a certified 
copy of the certificate of the marriage 

6 — (1) Tn the body of a petition praying for the 
dissolution of a marriage shall be stated— 

(%) the place and date of the marriage and the name* 
status and domicile of the wife before the 
marriage , 

in) the status of the husband and his domicile at the 
time of the marriage and at the time when the 
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petition is presented, and his occupation and the 
place or places of residence of the parties at the 
time of institution of the suit, 

(%%%) the principal permanent addresses wheie the 
parties have cohabited, including the addiess 
where they last resided together m India , 

(tv) whether there is living issue of the mamage, and 
if so the names and dates of bnth or ages of 
such issue, 

(v) whether there have been m the Divorce Division 
of the High Court of Justice in England or in 
the Couit of Session in Scotland or in any Court 
in India any, and if so what, previous proceedings 
with reference to the marriage by or on behalf 
of either of the parties to the mamage, and the 
result of such proceedings , 

(vi) the matrimonial offences chaiged set out m sepa- 
rate paragraphs with the times and places of 
their alleged commission , 

( v%% ) the claim for damages, if any, 

(vm) the grounds on which the petitionex claims that 
in the interests of justice it is desirable that the 
suit should be detei mined m India 

(2) The petition shall conclude with a prayer setting 
out particulars of the relief claimed, including the amount 
of any claim for damages and any order for custody 
of children which is sought, and shall be signed by the 
petitionei . 

Verification of Petition 

7 The statements contained m every petition under 
these Rules shall be verified by the petitioner or some other 
competent person in manner requued by the Code of Civil 
Procedure for the time being m force for the verification 
of plaints, and m cases where the petitioner is seeking a 
deciee of dissolution of marriage the verification shall 
include a declaration authenticated m like manner that no 
collusion or connivance exists between the petitioner and 
the other party to the marriage, and that neither the peti- 
tioner nor, withm the knowledge of the petitioner, the other 
party to the marriage, has instituted proceedings which are 
still pending for the dissolution of the marriage in England 
or Scotland. 
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Co-respondents and Interveners 

8 In every petition presented by a husband for the 
dissolution of his marriage the petitioner shall make the 
alleged adultei ers co-respondents m the suit, unless the 
Court shall otherwise direct 

Where the husband, respondent, in his answer charges the 
petitioner with adultery and asks for damages against the alleged 
adulterer, the respondent's attorneys should serve the alleged adul- 
terer with a copy of the answer and notice of the suit The alleged 
adulterer should be made a party to the suit without any application 
for leave to intervene (12) 

9 Where a husband is charged with adultery with a 
named person, a certified copy of the pleading containing 
such charge shall, unless the Court for good cause shown 
otherwise directs, be served upon the person with whom 
adultery is alleged to have been committed accompanied by 
a notice that such person is entitled, within the time therein 
specified, to apply for leave to intervene in the cause 

An application for leave to intervene under the provisions of 
rule 9 should be made by summons supported by affidavit reternable 
before a judge in Chambers, and when the order is made giving 
leave, it should contain or be accompanied with such directions as 
to appearance and procedure as the Court may think fit m the 
circumstances of the case (13) 

Service of Petitions and Notices 

10 Every petition or notice referred to in these 
Rules shall be served on the party to be affected thereby, 
either withm or without British India, in the manner pres- 
cribed by the Code of Civil Procedure for the time being 
m force for the service of summonses 

Provided that unless the Court for good cause shown 
otherwise directs, service of all such petitions and notices 
shall be effected by delivery of the same to the party to be 
affected thereby, and the Court shall record that it is 
satisfied that service has been so effected 

Answer and subsequent Pleadings 

1 1 A respondent or co-respondent, or a woman to 
whom leave to intervene has been granted under Rule 9, 
may file m the Court an answer to the petition 

(12) Banvard v Banyard (1931) 58 Cal 1384, 

(13) In the matter of Entd Peychers , ATR (1935) Cal 456, 39 

C W 1ST* 95 Sadler v Sadler (1935) 62 Cal 82 


Appendix B 
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— (1) Any answer which contains mattei other 
than a simple denial of the facts stated m the petition shall 
be venhed m xespect of such matter by the respondent or 
co-respondent as the case may be in the manner required 
by these Rules for the verification of petitions, and when 
the respondent is husband or wife of the petitioner the 
answer shall contain a declaration that theie is not any 
collusion or connivance between the parties 

(2) Where the answer of a husband alleges 
adultery and prays relief, a certified copy theieof shall be 
served upon the alleged adulterer, together with a notice 
to appeal m like manner as a petition When m such case 
no relief is claimed the alleged adulterer shall not be made 
a co-iespondent, but a certified copy of the answei shall be 
served upon him togethei with a notice as under Rule 9 
that he is entitled within the time therein specified to apply 
for leave to intervene in the suit, and upon such applica- 
tion he may be allowed to intervene, subject to such direc- 
tion as shall then be given by the Court 

13 — (1) If it appears to the Court that proceedings 
for the dissolution of the marriage have been instituted in 
England or Scotland before the date on which the petition 
was filed m India, the Court shall eithet dismiss the peti- 
tion oi stay fuither proceedings thereon until the proceed- 
ings m England or Scotland have terminated, or until the 
Court shall otherwise direct 

(2) If it appears that such proceedings were 
instituted after the filing of the petition in India, the Court 
may proceed, subject to the provisions of the Act, with 
the trial of the suit 

Showing Cause against a Decree Nisi 

14 The Governor-General m Council in the case of 
the High Court of Judicature at Calcutta and the Local 
Government m other cases shall appoint a person to exer- 
cise within the jurisdiction of each of the High Courts 
lef erred to m section 1 of the Act the duties assigned to 
His Majesty's Proctor by sections 181 and 182 of the 
Supreme Court of Judicature (Consolidation) Act, 1925, 
ana the name of the person so appointed shall be notified 
m the Gazette of India or in the local official Gazette, as 
the case may be, by the designation of Proctor Every 
Proctor so appointed shall in the exercise of his functions 
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act undei the instructions of the Advocate-Genei al 01 other Appendix e. 
Chief Law Officer of the Province 

15 —(1) If any peison timing the progress of the 
proceedings or befoie the decree nisi is made absolute gives 
information to the Proctor of any matter material to the 
due decision of the case, the Pioctor may take such steps 
as he considers necessary or expedient 

(2) If m consequence of any such information 
or otherwise the Pi octoi suspects that ail} parties to the 
petition aie or have been m collusion for the pm pose of 
obtaining a deciee conti ary to the justice of the case, he 
may after obtaining the leave of the Com t mteivene and 
pioduce evidence to piove the alleged collusion 

16 — ( 1 ) When the Proctor desires to show < ause 
against making absolute a deciec nisi he shall enter an 
appeal ance m the suit m which such deciee ,iisi has been 
pionounced and shall within a tune to be fixed by the 
Court file his pica setting foith the grounds upon which lie 
desires to show cause as aforesaid, and a certified cop} of 
his plea shall be seived upon the petit ionei oi peison in 
whose favour such deciee has been pronounced oi his 
advocate On cnteimg an appearance the Proctor shall be 
made a party to the proceedings, and shall be entitled to 
appeal m person or by advocate 

(2) Where such plea alleges a petitioner's adul- 
teiy with any named person a certified copy of the plea 
shad be served upon each such person omitting such part 
thereof as contains any allegation in which the person so 
served is not named, 

L») All subsequent pleadings and j>roceeclmgs 
m respect of such plea shall be filed and carried on m the 
same mannei as is hereinbefore directed m respect of an 
original petition, except as hereinafter provided 

(4) ]f the charges contained m the plea of the 
Pioctor aie not denied or if no answer to the plea of the 
Proctor is filed within the time limited oi if an answer is 
filed and withdrawn or not proceeded with the Proctor may 
apply forthwith for the rescission of the decree nisi and 
dismissal of the petition, 

17 Wheie the Proctor intervenes ot shows cause 
against a electee m n m any proceedings foi di voice, tin 
Com t may make such order as to the payment by other 

22 
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parties to the proceedings of the costs incurred by him in 
so doing, or as to the payment by him of any costs inclined 
by any of the said parties by reason of his so doing, as 
may seem just. 

18 Any person other than the Proctoi wishing to 
show cause against making absolute a decree nisi shall, if 
the Court so permits, enter an appearance in the suit m 
which such decree msi has been pi onounced, and at the 
same time file affidavits setting foith the tacts upon which 
he relies Certified copies of the affidavits shall be served 
upon the party or the advocate of the party m whose favour 
the decree nisi has been pronounced 

19 The party in the suit m whose favour the decree 
nisi has been pronounced may within a time to be fixed by 
the Couit file affidavits m answer, and the person showing 
cause against the decree msi being made absolute may 
within a further time to be so fixed file affidavits m teply 

Decree Absolute 

20 No deciee msi for the dissolution of a marnage 
under the Act shall be made absolute till aftei the expira- 
tion of six months from the pionouncmg thereol , if no 
appeal has been filed within that period, 01 it any appeal 
(including an appeal to his Majesty m Council) has been 
filed, until after the decision theicof, 

21— (1) Application to make absolute a dccie nisi 
shall be made to the Court by filing a petition setting forth 
that application is made for such deuce absolute, which 
will thereupon be pronounced m open Court at a time 
appointed f oi that purpose In suppoi t of such application 
it must be shown by affidavit filed with the said petition 
that no proceedings foi the dissolution of the marriage 
have been instituted and are pending m England or Scot- 
land, and that search has been made m the proper books- 
at the Court up to within six days of the time appointed, 
and that at such time no person had intervened or obtained 
leave to intervene in the suit, and that no appearance has 
been entered nor any affidavits filed on behalf of any person 
wishing to show cause against the decree msi being made 
absolute , and m case leave to intervene had been obtained, 
or appearance enteied or affidavits filed on behalf of such 
person, it must be shown by affidavits what proceedings, if 
any, have been taken thereon i 
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(2) If more than twelve calendar months has Appendix B, 
elapsed since the date of the decree nisi, an affidavit by the 
petitioner, giving reasons for the delay, shall be filed. 

Alimony , Maintenance and Custody of Children 

22 Proceedings relating to alimony, maintenance, 
custody of children, and to the payment, application ox 
settlement of damages assessed by the Court shall be con- 
ducted m accordance with the provisions of the Indian 
Divorce Act, 1869, and of the rules made thereunder 

Provided that when a decree is made for the dissolu- 
tion of a marriage the parties to which are domiciled in 
Scotland, the Court shall not make an order for the secur- 
ing of a gross or annual sum of money: 

Provided furthei that no Couit in India shall entei lam 
an application for the modification or discharge of an 
order for alimony, maintenance or the custody of childien, 
unless the person on whose petition the decree for the 
dissolution of the mamage was pionounced is at the time 
the application is made resident m India 

Certifying Officer 

23 A certificate referred to m sub-section (3) of 
section 1 of the Act shall be m the form set out m the 
Schedule and shall be signed by a Registrar or Prothono- 
tary of the High Courts to which the Act applies, and 
scaled with the seal of the Court 

Procedure Generally 

24 Subject to the provisions of these Rules all pro- 
ceedings under the Act between party and paxty shall 
be regulated by the Indian Divorce Act and the rules made 
thereunder 

Under this Rule, the Court may for sufficient reasons allow the 
petitioner and also the petitioner's witnesses to give evidence 
affidavit subject to their being present foi cross-examination if so 
directed by the Court (14) 

25, The forms set forth m the Schedule to the Indian 
Divoice Act, with such variation as the circumstances of 
each case and these Rules may require, may be used for 
the respective purposes mentioned in the Schedule 

(14) S tones v Stones (1933) 62 Cal 541, (1934) 38 Cal WM 969. 
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(See Rule 23 ) 

T » A B Prothonotlry ° £ the Hl § h Coult ° f J udicalur c 
at hereby certify that the foregoing 

decree 

is a true copy of a made by the aforesaid High 

Court acting m exeicise of the matiimomal juiisdiction 
conferred by the Indian and Colonial Divoicc Jurisdiction 

Act, 1926, m Suit N0 of 


Appeal No 


ut 


. „ ill 

from judgement and decue m >>uit No oi 

which the above-named C D was petitionei and the above- 
named E F was respondent and the above-named G II 
co-iespondent 

was — r- J 

intervene.! 


Signed 

Reg i st tat 

LhothonoUiy 

J A SIXJLLI DY, 


Officiating Joint Sect clary to the Govt of India 
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RULES OF THE BOMBAY HIGH COURT 

( Vide Bombay Government Gazette dated 20th June 1929, 
Part I, page 1388) 

BY HIS MAJESTY’S HIGH COURT OF JUDICATURE 
AT BOMBAY 

ORIGINAL SIDE 


Chapter XL 

Rules undei the Indian Divorce Act IV of 1869 

Short title and commencement 

9L2 (1) These utles may be called High Court 

Divorce Rules, 1929 

(2) They come into foice on the 10th day of June 

1929 

Petition 


91 J All petitions under sections 10, 18, 2 >, 27, \2 and 
14 of the Indian Divorce Act, 1869, (hereinafter called “the 
Act”) shall be accompanied by a certified copy of the 
certificate of mainage, if such a certificate is available to 
the petitioner 

914 (1) In the body of the petition under sections 

10, 18, 23, 27, 32, or 34 of the Act shall be staten (a) 
whether the petitioner professes the Christian religion, (&) 
the place and date of the marriage and the name, status 
and domicile of the wife befoie marriage , (r) the status 
of the husband and his domicile at the time of the raai i mge 
and at the time when the petition is presented, and his 
occupation and the place or places of residence of the 
parties at the time of the institution of the suit, (d) the 
principal permanent addresses wheie the parties have coha- 
bited, including the addiess where they last resided together 
in India, (e) whether there is living issue of the marriage, 
and if so the names and dates of birth or ages of such 
issue, (/) whether there have been m the Divorce Division 
of the High Court of Justice m England ox in the Court of 
Sessions m Scotland or m any Court m India any, and if 
so what, previous proceedings with reference to the 
marriage by or on behalf of either of the parties to the 


Marriage 
certificate to 
be annexed to 
petition 


Contents of 
petition and 
prayer _ 
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Verification 
of petition 


Co respon 
dents in 
Jmsband’s 
petition 


Interveners 
xn wife’s 
petition 


Service of 
petitions and 
notices 


marriage, and the result of such proceedings, ( g ) the 
matrimonial off ences charged set out m separate paiagraphs 
with the times and places of their alleged commission, (h) 
the claim for damages, if any , (i) the grounds on which the 
petitioner claims that the High Court has jurisdiction to 
determine the petition, and if the petition is one for decree 
of dissolution of marriage or of nullity of marriage, or of 
judicial separation, it shall furthei state that there is no 
collusion or connivance between the petitioner and the other 
party to the mainage 

(2) The petition shall conclude with a prayer setting 
out particulars of the lelief claimed, including the amount 
of any claim for damages and any order for custody of 
childien which is sought, and shall be signed by the peti- 
tioner Provided that where the Petitioner is, by reason 
of absence or for other good cause, unable to sign the 
petition, it may be signed by any person duly authorised 
by him or her to sign the same or to sue on his or her 
behalf 

Verification of petition 

915 The statements contained in every petition shall 
be verified by the petitioner or some other competent pei- 
son an manner required by the Code of Civil Procedure, 
for the time being m force for the verification of plaints 

Co-respondents and interveners 

916 In every petition presented by a husband foi the 
dissolution of his marriage the petitioner shall make the 
alleged adulterers co-respondents m the suit, unles the 
Court shall otherwise direct under section 11 of the Act 

917. Where a husband is charged with adultery with 
a named person, a certified copy of the pleading containing 
such charge shall, unless the Court for good cause shown 
otherwise directs, be served upon the person with whom 
adultery is alleged to have been committed, accompanied by 
a notice that such person is entitled, within the time therein 
specified, to apply for leave to intervene m the cause 

Service of petitions and notices 

918 Every petition or notice under the Act shall be 
seived on the party to be affected thereby, either within or 
without British India, by serving him, in the manner pres- 
cnbed by the Code of Civil Procedure for the tune being 
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in iorce for the service of summonses, with a certified 
copy of the petition with the notice endorsed thereon, or 
of the notice, as the case may be . 

Provided that, unless the Court for good cause shown 
otherwise directs, service of all such petitions and notices 
shall be effected by delivery of the same to the party to be 
affected thereby, and the Court shall record that it is 
satisfied that the service has been so effected 

Provided also that the Court may dispense with such 
service alrogethei m case it seems necessary or expedient 
to do so 

Provided fuither that no service shall be necessary of 
any petition (01 notice) to make a decree absolute 

Answei and subsequent pleadings 

919 A lespondent or co-respondent, or a woman to 
whom leave to mteivene has been granted under Rule 
917 may file m the Court an answer to the petition 

920 f 1 ) Any answer which contains matter other 
than a simple denial of the facts stated in the petition shall 
be venfied in respect of such matter by the respondent or 
co-respondent as the case may be m the manner required 
by these rules for the verification of petitions, and when 
the respondent is husband or wife of the petitioner the 
answer shall contain a declaration that there is not any 
collusion or connivance between the parties 

(2) Where the answer of a husband alleges adultery 
and prays relief, a certified copy thereof shall be served 
upon the alleged adulterer, together with a notice to appear 
m like manner as a petition When m such case no relief 
is claimed the alleged adulterer shall not be made a co- 
respondent, but a certified copy of the answei shall be 
served upon him together with a notice as under Rule 917 
endorsed thereon that he is entitled within the time 
therein specified to apply for leave to intervene m the suit, 
and upon such application he may be allowed to intervene, 
subject to such direction as shall then be given by the 
Court 

921 (1) If it appears to the Court that proceedings 
for the dissolution of the marriage have been instituted in 
England or Scotland before the date on which the petition 
was filed m India, the Court shall either dismiss the peti- 
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Service of 

decree 

mst 


How cause 
shown after 
decree 
nisi* 


Affidavits m 
answer 


tion or slay fuither proceedings thereon until the proceed- 
ings m England or Scotland have terminated, or until the 
Court shall otheiwise dnect 

(2) If it appears that such proceedings were instituted 
after the filing of the petition m India, the Com t may 
proceed, subject to the provisions of the Act, with the trial 
of the suit 

S a vice of the decree nisi 

922 Wheie a decree nisi for dissolution of marnage 
or a decree of nullity of marriage contains collateral 
mattei, eg , an order for the custody of childien, paying 
damages into Comt, etc , it shall be served on the respon- 
dent and co-respondent m the manner piovided by the 
Code of Civil Proceduie lor the service of summonses, 
but it shall not otheiwise be necessary to serve such decree 
on the opposite party Proceedings subsequent to such 
decree shall not be rendered invalid by reason only of the 
fact that the decree is not proved to have been seived 

Any order to enfoice collateial matter m such decree 
shall be made on a Judge's summons supported by affidavit 
containing an excerpt fiom the decree relating to such 
matter 

Decrees foi Judicial separation and restitution of con- 
jugal rights shall be served on the Respondent m the 
manner provided by the Code of Civil Procedure for 
service of summonses 

Showing cause against a decree msi 

923 Any person, other than the “Officer" appointed 
by the Governor-General in Council, wishing to show cause 
against making absolute a decree nisi shall, if the Court 
so permits, enter an appearance in the suit m which such, 
decree nisi has been pronounced, and at the same time file 
affidavits setting foxth the facts upon which he relies* 
Certified copies of the affidavits shall be served upon the 
party or the Attorney of the party m whose favour the 
decree nisi has been pronounced 

924 The party m the suit m whose favour the defcred 
msi has been pi onounced may withm a time to be fixed by 
the Court file affidavits m answer, and the person showing 
cause against the decree nisi being made absolute may 
within a further time to be so fixed file affidavits in reply 
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Decree absolute* 

925, No decree msi foi the dissolution of a marriage 
shall be made absolute till after the expiration of six 
months from the pronouncing thereof, if no appeal has 
been filed within that period, or if any appeal, (including 
an appeal to His Majesty m Council) has been filed until 
after the dicision thereof 

926 Application to make absolute a decree mn shall 
be made to the Com t by filing a notice setting forth that 
application is made for such decree absolute which will 
thereupon be pionounced m open Court at a time appointed 
for that purpose Such notice shall be accompanied by the 
Prothonotary and Senior Master’s certificate and an affida- 
vit that no proceedings for the dissolution of the marriage 
have been instituted and are pending m England or Scot- 
land, and that search has been made m the pioper books 
at the Court up to within six days of the lime appointed, 
and that at such time no person had intervened oi obtained 
leave to mteivene m the suit, and that no appeal ance has 
been entered nor any affidavits filed on behalf of any per- 
son wishing to show cause against the deciee msi being 
made absolute, and m case leave to intervene had been 
obtained, oi appearance entered or affidavits filed on behalf 
of such person, it must be shown by affidavit what proceed- 
ings, if any, have been taken thereon 

(2) If more than twelve calendar months have elapsed 
since the date of the decree msi, an affidavit by the peti- 
tioner giving reasons for the delay shall be filed 

927 On the date mentioned m the notice the suit 
should be placed on board for decree absolute, and on the 
suit being called on, the decree msi shall be made absolute 
without any application being made to the Court either by 
the party in person or by Counsel 

Alimony , maintenance and custody of children 

928 The High Court shall not enter tam an applica- 
tion for the modification or discharge of an order for ali- 
mony, maintenance or the custody of children, unless the 
person on whose petition the decree was pronounced is at 
the lime the application is made resident m India 

No application for alimony pendente hie shall be enter- 
tained after the decree absolute 
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Removal of 
•child outside 
jurisdiction 


Costs 


Forms 


Where theie is a controversy as to alimony or the cus- 
tody and maintenance of children such matter shall be 
disposed of by a separate application to the Judge taking 
matrimonial causes m Chambers 

Any order relating to the custody of children shall 
direct that the child do remain in the custody of the party 
to whom such custody is given until furthei order of the 
Court and be not removed out of the jurisdiction of the 
Court without its sanction 


Costs 

929 A wife whether she be the petitioner or the 
lespondent may have hei costs up to and ot an incidental 
to the heaung taxed de die m diem , and the husband may 
be ordered to pay into Court a sum sufficient to cover such 
costs or to give security for the same If the sum be paid 
into Court, the wife may have her costs taxed and paid out 
of such sum de die m diem to her or to her Attorney The 
Court may, however, where the wife is possessed of suffi- 
cient means of her own, refuse to pass any order under 
this rule 

Nothing m this rule shall disentitle a wife m whose 
favour a decree nisi for dissolution of marriage or a decree 
of nullity of marriage is pronounced to the full costs of 
the suit against the respondent 

Forms 

930 The Forms for notices under these rules shall so 
far as possible be in accordance with forms Nos 138 and 
139 


FORM No 138 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY 
Matrimonial Jurisdiction 
Suit No of 193 

In the matter of the Indian Divorce 
Act of 


Petitioner, 

Respondent, 

Co-respondent* 

To 

TAKE NOTICE ttiatyouare entitled within days after 
delivery hereof to you inclusive of the day o£ such delivery to 
apply upon Summons for leave to enter an appearance either m 
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person or by your Attorney m the High Court of Judicature at 
Bombay, India, to intervene m this < ause should >ou think fit so to 
do and thereaftei to make answer to the chaiges in this Petition 
and that m default of your so doing the Court will proceed to hear 
the said charges proved and pronounce Judgment, your absence 
notwithstanding The Petition is filed and this Notice is issued by 
Messrs whose address 

for service is Bombay 

Dated at Bombay daj of 19 

By the Court, 

Prothonotary and Senior Master 


FORM No 139 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY 

Matrimonial Jurisdiction 

Suit No of 193 


To 


In the matter of the Indian Divorce 
Act of 

Petitioner 

Respondent 

Co-respondent 


Respondent abovenamed 
and 

Co-respondent abovenamed 

TAKE NOTICE that you are required within days after 
the service hereof upon you inclusive of the day of such service to 
enter an appearance either m person or by your Attorney m the 
High Court of Judicature at Bombay should you think fit so to do 
and to make answer to the charges in this Petition within 
days after entering your appearance and take further notice that 
the hearing and final disposal of this suit is fixed for the day 
of 19 when you aie required either to appear m person 
or by an Advocate (OS) piopcrly instructed by an Attoincy of tins 
Court and that in default of your so doing the Court will proceed 
to hear the said charges proved, and pionounce Judgment, your 
absence notwithstanding 

This Notice to appear is issued by Messis 
whose address for service is Bombay 

Witness Chief justice at 

Bombay, aforesaid this day of 19 


By the Court, 

Prothonotary and Senior Master 
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APPENDIX D. 

RULES OF THE CALCUTTA HIGH COURT 
CHAPTER XXXV — A 

MATRIMONIAL SUITS RULES UNDER THE INDIAN DIVORCE 

act (act IV or 1869) and amending acis 

These rules were prescribed foi the exercise of the 
Matnmomal Junsdiction oi the Oiigmal Side of this 
Court by vntue of the powers vested m the Court by the 
Indian Divorce Act (IV of 1869) and all other powers 
theicto enabling with effect from the 18th November, 1929 

Petition and NoHce to Appear 

1 Proceedings under the Act shall be originated by 
filling a petition to which shall be attached a cei tiffed copy 
of the certificate ot the marriage 

A All such proceedings shall be entitled as follows — 

In the High Court of Judicature at Fort 
William in Bengal 

Oiigmal Side ( Matrimonial Jurisdiction) 

In ic the Indian Divoice Act (Act IV of 1869) 

Between A B Petitioner , 

C D Respondent, and 
X Y Co-respondent 

B In the body of the petition shall be stated — 

(1) The place and date of the marriage and the name, 
status and domicile of the wife befoie the marri- 
age; 

(2) whether the petitioner or respondent pi of esses 
the Christian religion at the time when the peti- 
tion is presented , 

(3) the domicile of the husband at the time when the 
petition is presented, and his occupation and the 
place or places of residence of the parties respec- 
tively at the time of institution of the suit, 
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(4) the principal permanent addi esses where the peti- 
tioner and icspondent have cohabited within the 
luiisdiction, and 111 particular the place where they 
last resided together, 

(5) whether there is living issue of the marnage, and 
if so, the names, and dates of biith or ages, of 
such issue, 

(6) whether there have been in any Co ait an) and if 
so, what previous proceedings w ltn lefetcnce to 
the marnage by or on behalf o 1 - eithei of the 
paities to the marnage, and the result of such 
pioceedmgs , 

(7) the matnmonial offences charged, set out m sepa- 
rate £>aragictphs including paiticulais of the times 
and peaces of their alleged commission 

C In cases wheie the pctitionei is seeking a decice of 
nullit) of man lage or of dissolution of marnage 
or of judicial separation, the petition shall furlhei 
state that no collusion ot < 011 m vance exists bet- 
ween the petiiionei and the otlui paity to the 
marnage, or alleged mairiage 
D The petition shall conclude with a piajyti setting out 
paiticulais of the lehef claimed, meludmg the 
amount of any claim for damages and an> oidei 
foi custody of children which is sought 
E Every petition shall be signed by the petitioner. In 
the ease ot a mmoi it shall be signed both by the 
minor and by his or hei next friend and shall be 
accompanied by the undertaking mentioned m sec- 
tion 49 of the Act and by a petition fat approval 
of the next friend by the Court In the case 
of a petition hi ought under section 18 of the Act 
it shall be signed by the person bringing the suit 
F Puisuant to section 17 of the Act every petition shall 
be venfied in manner provided by Order VJ, 
rule 15, Civil Pi occdure Code, and mle 12 of 
Chapter VTI of these Rules 

Co-respondents 

2 In every husband’s petition foi dissolution of 
marnage on the giound of adulteiy the alleged adulteiei s 
shall he made co-respondents in the suit unless the Judge 
shall otherwise direct by order on summons supported by 
affidavit 
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Respordent 
includes 
co respon 
dent 
Eng r 5 


Copy petition 
to accompany 
writ 


How served 
Cf Eng r 7 


Application 

for 

substituted 
service 
Cf Eng i 9 

Service by 

advertise 

ment 

Cf Eng r 12 


Order 
dispensing 
with service 
of petition 


No trial 
unless 

appearance or 

service 

Cf Eng i 13 


3 The teim “ respondent 1 ’ in these rules shall include 
a co-respondent so far as the same is applicable. 

Service of Petition 

4 Each writ of summons for service on each respon- 
dent shall have annexed thereto a certified copy of the 
petition 

5 The writ of summons shall be served on each res- 
pondent personally by delivery of a copy thereof together 
with a certified copy of the petition The service shall be 
through the Sheri ti The writ of summons may not be 
served by the petitioner 

6 Where personal seivice cannot be effected leave to 
substitute some other mode of service may be gi anted upon 
an application undei rule 23 of Chaptei Vltl of these Rules 

7 When it is ordered that writ of summons shall be 
advertised the form of advertisement shall be settled by 
the Registrar and the newspaper containing the advertise- 
ments shall be filed 

8 No order dispensing with service of a petition 
upon a party to be affected thereby shall be made by the 
Registrar 

9 In the absence of any such order a petitioner shall 
not proceed to trial unless an appearance has been entered 
by or on behalf of the respondent or it has been shown by 
affidavit filed with the Registrar that they have been duly 
served with the petition m accordance with rules 4 to 7 
hereof Rule 22 of Chapter VIII of these rules shall 
apply under this rule 

[Rule 22 of Chapter VIII — Where the summons has been served 
through another Court, the service may be proved by the deposition 
or affidavit of the serving officer made before the Court through 
which the service was effected J 


Appearance 


Appearance 10 Appearance shall be entered and notified m accor- 

andnoufied dance with iules 15-20, and 24 of Chapter VIII of these 
Rules 


Appearance 
maybe limited 
nr under 


protest 
Ct Eng 


11 The appearance may be under protest or limited 
to any proceeding m the suit in respect of which the party 
shall have received notice to appear. Provided that (a) 
any appearance under protest shall state concisely the 
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grounds of protest, and (b) the party appearing under Appendix d. 
protest shall forthwith pioceed by summon to ^ obtain 
directions as to the determination of the question or 
questions arising by reason of such limited appearance and 
m default of so proceeding shall be deemed to have entered 
an unconditional appearance Directions to be given upon 
an appearance under protest may provide for the trial of 
preliminary issue with or without stay of proceedings m 
the suit or for determination of the matters m questions at 
the hearing of the suit 

Staying Proceedings for Restitution 

12 At any time after the commencement of proceed- Application 

mgs for restitution of conjugal rights the lespondent may rt stitution 
apply to the Judge by summons for an order to stay the r^o 

proceedings by reason that he or she is willing to resume 

or to return to cohabitation with the petitioner 

Answer and Subsequent Pleadings 

13 A respondent who has entered an appearance Answer to 

may within time limited by the writ of summons file with r 2I 

the Registrar an answer to the petition Such answer 

shall be signed and verified in m annex icquired by law for 
the verification of pleadings 

14 Where m any suit for the dissolution of marriage R tp i y to 

it appears from the answei that the respondent will apply r 

for relief under section 15 of the Act, the petitioner shall 

file a reply thereto within fourteen days from the filing of 
the answer Save as aforesaid no pleading subsequent to 
the answer shall be delivered except by leave. 

15 After entering an appearance a lespondent m a n<> ww<r 

suit may without filing an answer be heard m respect of of 

any question as to costs and a respondent who is husband of 

or wife of the petitioner may be heard also as to custody Slni'inV^ 
of or access to children 

Addition of Patties 

16 Save as otherwise provided by rule 26 hereof ot \m>iuAt»4mio 
by the rules applicable to the officer appointed undei a<<lurtt * 
section 17A of the Act, any person claiming to be added 

as a party to the suit or matter shall apply to the Couit 
by notice of motion 
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Evidence taken by Affidavit 

17 Where an} part} proposes undei section 51 of the 
Act to \enty his case by affidavit such affidavit 01 affida- 
vits must be filed within fourteen days after the party has 
xeceived notice that the case has been entered in the Pros- 
pective List and the party shall forthwith apply on sum- 
mons to the othei patties to the Registrai for dn actions as 
to the deponents being pioduced for cioss- examination at 
the hearing 

B* animation of Witnesses before Heanngs 

] 8 When an 01 der is made f 01 the examination of a 
witness on commission 01 de bene esse , a wife may apply 
for security foi hei costs of the examination at the time of 
the 01 dei 01 subsequently by summons 

7 not of Issues 

19 A J udge may direct, and any petitioner and any 
paily to a cause who has entered an appeal ancc ma> apply 
on summons to a Judge for a direction for, the separate 
tnal of an} issue or issues of fact, 01 any question as to 
the juiisdiction of the Couit 

P 7 oceeduujs tn Chambers 

20 All applications under these Rules which are not 
hereby directed to be made to the Couit ot to a Judge may 
be made to the Registiar 

21 An appeal from an order or decision of the 
Registrar may be made to a Judge m Chambers under 
Rule 15 of Chapter VI of these Rules 

Petition for reversal of decree of Judicial Separation 

22 A petition to the Court for reversal of a decree 
of judicial separation must set out the grounds on which 
the petitioner relies 

23 Before such a petition can be filed an appearance 
on behalf of the party praying foi a reversal of the decree 
of judicial separation must be entered in the suit m which 
the decree has been pronounced Leave to enter such 
appearance shall be granted by the Registrar exparte 
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24 A certified copy of such petition, under seal of 
the Court, together with a notice of motion (Form No 1, 
Appendix MM) returnable before the Judge m Court 
shall be served personally upon the party m the suit in 
whose ta\our the decree has been made unless leave to 
substitute some othei form of service has been obtained 
under Rule 23 of Chapter VIII of these Rules Such party 
may within fourteen days file with the Registrar an answer 
thereto 

25 All subsequent pleadings and proceedings arising 
from such petition and answer shall be filed and carried on 
m the same manner as before directed in respect of an 
original petition and answer thereto so far as such direc- 
tions are applicable 

Showing Cause against a Decree Nisi 

26 Any person other than the Officer appointed 
under section 17A of the Act wishing to show cause under 
section 16 of the Act against making absolute a decree nisi 
shall apply exparte by petition to the Court for leave to 
show cause If the leave be granted such person shall 
within seven days from the date of the order enter an 
appearance in the cause m which such decree nisi has been 
pronounced and file affidavits setting forth the facts upon 
which he relies, and shall within seven days from appear- 
ance serve certified copies of such affidavits on the party 
or the solicitor of the party in whose favour the decree nisi 
has been pronounced 

27 The party m the suit m whose favour the decree 
nisi has been pronounced may within fourteen days after 
delivery of the affidavits m answer, and the person show- 
ing cause against the decree nisi being made absolute may 
withm fourteen days file affidavits m reply 

28 No affidavits shall be filed in rejoinder to the 
affidavits m reply without leave of the Registrar or Judge 
and subject to any direction by the Judge the matter shall 
be heard and decided in the same manner as provided m 
the case of an original petition 

Decree Absolute 

29 The time withm which a decree msi may not 
under section 16 of the Act be made absolute shall be six 
months from the pronouncing thereof 

23 
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Petition for 
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Service of 
petition 
Cf Eng r 57 


Answer 

thereto 

Cf Eng r s8« 


Hearing of 
stimmons 


Applications 
under sections 



30 Application to make absolute a deciee msi shall 
be made to the Court by filing with the Registrai a peti- 
tion in wilting selling foith that application is made for 
such deciee absolute, which will theieupon be pionounced 
m open Court at a time appointed foi that puipose. In 
support of such application there shall be exhibited a certi- 
ficate of the Registrar that the requisite time has elapsed 
since the date of the deciee msi, and that up to within six 
days of the date appointed for the hearing of the applica- 
tion no person had intervened or obtained leave to intervene 
m the cause, and that no appearance has been entered nor 
any affidavits filed on behalf of any person wishing to show 
cause against the decree msi being made absolute, and m 
case leave to intervene has been obtained, or appeal ance 
entered oi affidavits filed on behalf of such person the 
certificate shall show what pioceedmgs, if any, have been 
taken theieon Forms of ceitificate are given m appendix 
M M. Nos 2 and 3 I f moie than twelve calendai months 
have elapsed since the date of the decree msi an affidavit 
by the petitioner giving reasons for the delay must be 
filed 


Alimony 

31 A wife who is petitioner m a suit after service 
of the writ of summons and a wife who is a respondent 
may after entering appearance file a petition foi alimony 
pending suit under section 36 of the Act 

Such petition shall be venfied as required by law for a 
plaint and a copy thereof together with a summons (Form 
No 4 m Appendix MM) shall be served personally on 
the husband, except leave shall have been obtained from 
the Judge to substitute some other form of service 

32 The husband may within fourteen days ot such 
further time as may be allowed file an answer thereto duly 
venfied as required by law for a pleading 

33 Such summons shall be returnable before the 
Judge m Chambers who may make an order on the said 
petition or give such directions as to further evidence 
as he may think fit or refer the matter to an officer of the 
Court for a report or adjourn the same into Court for 
hearing 

34 All applications under section 37 of the Act shall 
be made to the Court by notice of motion supported by 
affidavit Such applications must be brought within one 
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month of the completion of the decree absolute declaring 
a marriage to be dissolved or decree for judicial separation 
as the case may be, provided that an extension of time may 
be obtained from the Judge on summons Applications 
for the appointment of a new trustee under section 38 of 
the Act shall be made on summons returnable before the 
Judge m Chambers 

35, Monthly or weekly sums ordered to be paid to a 
wife for her maintenance and support under section 37 of 
the Act shall unless otherwise ordered commence fiom the 
date of the decree absolute or decree for judicial separa- 
tion as the case may be 

36 Pending the final determination of an application 
under section 37 of the Act an interim order may be made 
upon such terms as shall appear to the Court to be just and 
Without prejudice to the effect of the order to be ultimately 
made 

Variation of Settlements 
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37 All applications under sections 39 and 40 of the Applications 
Act shall be made on notice of motion to the Court The sections 39 
Court may make such reference for enquiry or repoit and ™d 4 o of Act 
to such officer as it may think fit but no order for the 
settlement of a wife’s property or for the settlement of 
damages or for variation of settlements shall be made 
except by the Court. 


Custody and Maintenance of Children and Access 

38 Applications for interim orders under sections 41 
and 43 of the Act shall be made on summons to the Judge 
m Chambers supported by affidavit 

39 Applications under sections 42 and 44 of the Act 
shall be made by petition, which shall be verified as requir- 
ed by law for a plaint and which together with a summons 
(Foim No 5 m Appendix MM) returnable befoie the 
Judge m Chambers shall be served personally upon the 
party or parties to be affected thereby except leave shall 
have been obtained from the Judge to dispense with such 
service or to substitute some other form of service. 

40 Any such party may show cause against the showing 
petition by filing affidavits or by filing an answer verified cause 
as required by law in the case of a pleading. Rule 33 

of this Chapter shall apply to the proceedings on such 
petition 


Applications 
under sections 
4r and 43 of 
Act 


Applications 
under sections 
42 and 44 of 
Act 
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Taxing Bills of Costs 

41 All bills of costs shall be referred to the Taxing 
Officer for taxation and may be taxed by him without any 
special order for that purpose 

Wife's Costs 

42 When the pleadings are complete or at an earlier 
stage of a suit by order of the Judge or of the Registrar to 
be obtained on summons, a wife who is petitioner or has 
filed an answer may file her bill or bills of costs for taxa- 
tion as against her husband and the Registrar shall ascer- 
tain what is a sufficient sum of money to be paid into Court 
or what is a sufficient security to be given by the husband to 
covei the costs of the wife of and incidental to the hearing 
of the cause, and may thereupon, unless the husband shall 
prove to the satisfaction of the Registrar that the wife has 
sufficient separate estate or show other good cause, issue 
an order upon the husband to pay her costs up to the 
setting down of the cause and to pay mto Court or secure 
the costs of the hearing withm a time to be fixed by the 
Registrar The Registrar may in his discretion order the 
costs up to setting down to be paid mto Court 

43 The order for payment of costs m which a res- 
pondent or co-respondent has been condemned by a decree 
nisi if drawn up before the decree nisi is made absolute, 
shall direct payment mto Court, and such costs shall not be 
paid out of Court to the party entitled to receive them 
under the decree nisi until the decree absolute has been 
obtained, but a wife who is unsuccessful in a cause, and 
who at the hearing of the cause has obtained an order for 
costs may nevertheless proceed at once to obtain payment 
of such costs after allowance thereof on taxation 

Removal of Suits , etc 

44 An application to the High Court to remove a 
suit or proceeding under section 8 of the Act shall be made 
by an ex parte application to the Judge on the Original 
Side in open Court for a Rule upon the party or parties 
concerned to show cause against such removal 

Times fixed by these Rules 

45 The time fixed by these Rules for the perfor- 

mance of any act may be varied by Order of a Judge or 
the Registrar subject to such qualifications and restriction 
and on such terms as he may think fit, 1 
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Rules of the Original Side 

46 In any matter of practice or procedure which is 
not governed by statute or dealt with by these Rules the 
Rules of the Original Side m respect of like matters shall 
be deemed to apply 

No 1 

Form of Notice Under Rule 24 
In the High Court of Judicature at Fort William m Bengal 
In Matrimonial Jurisdiction 

In Re The Indian Divorce Act 
(Act IV of 1869) 

Between 

A B , . Petitioner, 

C D . Respondent, 

& 

X Y . Co-respondent 

To 

A B the petitioner 
and 
To 

his or her Attorney 

Take notice that on day the day of 

at the hour of 11 o'clock in the forenoon or so soon thereafter as 
Counsel can be heard an application will be made on behalf of 
before the Hon'ble Mr Justice for 

an order that the Decree of judicial separation passed on the 
day of be set aside and also for such 

other order as to the Court may seem fit 

Dated this day of 19 

Yours faithfully, 

Grounds 

Petition of the applicant Attorney for the applicant 


No 2 

Form o* Certificate Under Rule 30 
In the High Court of Judicature at Fort William in Bengal 
Matrimonial Jurisdiction 


In Re The Indian Divorce Act 
(Act IV of 1869) 

Bltwh n 

A B * •# . the Petitioner, 

CD., ,the Respondent, 

& 




At the request of Attorney for the petitioner 

do hereby certify that six months have elapsed since the date < 
the decree nisi dated the day of # th; 
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up to the day of being within six days of the date appointed 

for the hearing of the application to make absolute the decree nisi 
no person has intei vened, or obtained leave to intervene m the 
above cause , and that no appearance has been entered nor any 
affidavits filed on behalf of any person wishing to show cause 
against the decree nisi being made absolute 

Dated this day of 19 


Registrar. 


No 3 

Alternative Certificate Under Rule 30* 

At the request of Attorney for the petitioner I 

do hereby certify that in respect of the decree nisi, dated the 
day of 19 , (Name) 

intervened (or obtained leave to intervene) in the cause on the 
day of that an appeal ance was 

entered on the day of and affidavits have 

been filed on behalf of , with a view to show 

cause against the decree nisi being made absolute (state if any 
other proceedings have been taken) 

Dated this day of 19 


Registrar. 


No. 4 

Form of Summons Under Rule 31. 

In the High Court of Judicature at Fort William in Bengal 
Matrimonial Jurisdiction 

In Re The Indian Divorce Act 
(Act IV of 1869). 

Between 


A B. Petitioner, 

C D -.Respondent, 

& 

X. Y — Co-Respondent. 


Let the Respondent/Petitioner abovenamed attend before the 
Judge m Chambers on day of at the hour of 

11 o'clock in the forenoon on the hearing of an application on 
behalf of the PetitiOrtef/Respondent for an order that the Res- 
poudeilt/Petitioner do pay to the Petitioner/Respondent the 
Sum of Rs. per month for alimony pendente life and 

Fs. for interim costs and for such further or other sums 
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as may seem just and the said Respondent/Petitioner do pay 
to the Petitioner/Respondent her costs of and incidental to this 
application to be taxed by the Taxing Officer of this Court 

Dated this day of 19 

Registrar 

Applicant's Attorneys 

This summons was taken out by the Attorney for the Petitioner/ 
Respondent 

To 

The Respondent/Petitioner, 

To 


his Attorneys 
Grounds 

Petition of the applicant verified by affidavit 


No 5 

Form of Summons Under Rule 39 

In the High Court of Judicatuie at Fort William in Bengal 
Matrimonial Jurisdiction 

In Re The Indian Divoicc Act 
(Act IV of 1069) 

PE1WLI N 

A B Petitioner, 

C D Respondent, 

& 

X Y Co-Respndent 

Let the parties concerned attend before the Judge in Chambers 
on the day of at the hour of 11 o'clock m 

the forenoon on the hearing of an application on the part of the 
Petitioner/Respondent for an order that the custody of the chil- 
dren of the marriage of the parties m the suit may be given to the 
applicant (and that the Respondent/Petitioner do pay to the appli- 
cant Rs a month foi the maintenance of herself and 

for the maintenance and education of her minor children) and that 
the Respondent/Petitioner do pay to the applicant her costs of and 
incidental to this application to be taxed by the Taxing Officer of 
this Court 

Dated this day of 19 # 

Registrar 

Applicant's Attorney 

This summons was taken out by the Attorney for the Petitioner/ 
Respondent 

To 

The Respondent/Petitioner, 

To 


his Attorneys 
Grounds * 

Petition of the applicant verified by affidavit sworn. 
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APPENDIX E. 

RULES OF THE MADRAS HIGH COURT 
Matrimonial Suits 

1 Every proceeding undei the Indian Divorce Act, 
which is thereby required to be made by petition than a 
proceeding m a pending petition, shall be by an original 
petition entitled m the matter of the said Act 

2 An original petition shall state whether the parties 
are domiciled m India at the commencement of the pro- 
ceedings and shall be presented to the Registiar, who shall 
it the same is admitted, endorse thereon a day certain for 
the hist hearing 

3 The summons to the respondent shall be m Form 
No 13 c, and shall require the respondent to file m Court 
a written statement, not less than three days before the 
day so appointed The summons shall be accompanied by 
a copy of the petition, and the provisions of the Code and 
of these rules i elating to issue of summons and service 
theieof, and of a copy of the plaint on a defendant, shall 
apply thereto, 

4. Unless otherwise ordered, an original petition 
shall be served not less than fourteen clear days before the 
day appointed for the case m the defended board foi 
hearing 


Inerlocutory Applications 

5 An application m a pending ongmal petition, which 
is required by the said Act to be by petition, shall be entitl- 
ed m the said ongmal petition and shall state the section 
of the Act under which it is presented The petition and 
a copy thereof for service shall be presented to the 
Registrar, who shall if the same is admitted, endorse the 
date appointed for the hearing on the petition and copy 
Service shall be effected by serving the copy so endorsed, 
in manner prescribed for service of a summons in cham- 
bers not less than five clear days before the day appointed 
for the hearing 

6 The Registrar shall, unless the application is one 
that may be made to the Master, post the case before the 
Judge m Chambers, on the day so appointed, or if there 
is no Judge then sitting, on the next Chamber day there-* 
after. 
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7 The following applications shall be made by notice Appendl3C £ 
of motion and unless the Court otherwise orders notice 
thereof, and ot any affidavits to be used m support thereof, 

shall be served not less than five clear days before the 
return-day — 

(1) for leave to show cause why a decre nisi should 
not be made absolute , 

(2) to discharge or vary a protection-oi der made 
under section 28 of the said Act , 

(3) to discharge or modify an order for permanent 
alimony , 

(4) to appoint a new trustee m respect of perma- 
nent alimony, 

(5) for the settlement of any property or damages 
if made at the hearing of the suit 

8 Except as provided by the said Act, or by these 
xules, an application m any pending proceeding, under the 
said Act, may be made by summons m Chambers 

9 Unless the Court otherwise orders, any facts 
required to be proved upon an interlocutory application 
shall be proved by affidavit 

Decree Nisi 

10 Unless otherwise ordered, a decree nisi shall 
direct that the further hearing of the suit be adjourned to 
a day certain, not less than six nor more than nine months 
from the date thereof On the adjourned day, the case 
shall be posted for hearing, and if the petitioner does not 
appear and move for the decree to be made absolute, the 
Court may dismiss the suit, or make such order as it 
thinks fit 

31 Subject to the foregoing rules, and so far as the 
same are consistent with the Code, the provisions of these 
rules with respect to civil suits and matters shall apply to 
all proceedings under the said Act 
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APPENDIX F. 

MATRIMONIAL CAUSES RULES, 1924 

Statutory Rules And Orders 

SUPREME COURT, ENGLAND 

Procedure — Matrimonial Causes Rules 

The Matrimonial Causes Rules, 1924, dated February 
14, 1924, for the Probate, Divorce and Admiralty 
Division of His Majesty’s High Court of Justice 
in Divorce and Matrimonial Causes, to take 
effect on and afier 1st March, 1924, made under 

THE PROVISIONS OF 1 HE MATRIMONIAL CAUSES ACTS, 

1857 to 1907, the Legitimacy Declaraiion Act, 

1858 (21 & 22 Vict c 93), and the Greek Marri- 
ages Act, 1884 (47 & 48 Vict c 20) ♦ 

Whereas by the Statute 20 & 21 Vict c 85 (Matri- 
monial Causes Act, 1857) it is provided that there shall be 
a Court of Record to be called “ The Court for Divorce 
and Matrimonial Causes ” and whereas by Section 53 of 
the said Act it is further provided that the said Court shall 
make such Rules and Regulations concerning the practice 
and procedure under the said Act as it may from time to 
time consider expedient and shall have full power from 
time to time to revoke or alter the same and whereas by 
the Statute 38 & 39 Vict c 77 (a) it is enacted that the 
President for the time being of the Probate and Divorce 
Division of the High Court of Justice shall have the 
powers as to the making of Rules and Regulations con- 
ferred by the 53rd Section of the 20th and 21st Vict c f 85 
and whereas these Rules have been duly published m 
accordance with the Rules Publication Act, 1893, as Pro- 
visional Rules 

Now I, the Right Honourable Sir Henry Edward 
Duke, President of the Probate, Divorce and Admiralty 
Division of the High Court of Justice, do make the follow- 
ing Rules and Regulations concerning the practice and 
procedure in Divorce and Matrimonial Causes, to take 
effect on and after the 1st day of March 1924, in place of 
the said Provisional Rules 

Henry Edward Duke , 

President# 

14th February, 1924 


(a) ue* “The Supreme Court of Judicature Act, 1875.” 
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Petition and Notice to Appear 

1 Pioceedmgs under the Matrimonial Causes Acts 
or any of them shall be commenced by filing a Petition 

(A) In the body of the Petition shall be stated — 

(1) The place and date of the marriage and the 
name and status of the wife before the 
marrage , 

(2) The principal permanent addresses where 
the parties have cohabited within the juris- 
diction ( a ) , 

(3) Whethet there is living issue of the marri- 
age, and, if so, the names, and dates of 
birth or ages, of such issue, 

(4) The occupation of the husband and the 
place ot places of residence and of domicile 
of the parties to the marriage at the date 
of the institution of the suit, 

(5) Whether there have been m the Divorce 
Division of the High Court any, and if so 
what, previous proceedings with reference 
to the marriage by or on behalf of either of 
the parties to the marriage, and the result 
of such proceedings, 

(6) The matrimonial offences charged, set out 
in separate paragraphs , 

(7) The claim for damages, if any 

(B) The Petition shall conclude with a prayer setting 

out particulars of the relief claimed, including 
the amount of any claim for damages and any 
older for custody of children which is sought, 
and shall be signed by the Petitioner, and m 
the case of a minor or other person who is not 
sm juris by his or her guardian (6) 

2* The Petition and every copy to be served shall be 
indorsed m conspicuous characters with a Notice to Appear 
m the form set out m Appendix T 

(ct) If there is no address withm the jurisdiction it must be so 
stated No address out of jurisdiction need be given 
(b) Where it is intended to ask at the hearing that the discretion 
of the Court be exercised in favour of the petitioner, the 
petition must contain a prayer to this effect 
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3 (A) Every Petition shall be accompanied by an 

amdavit made by the Petitioner, verifying the facts of 
which he or she has personal cognizance, and deposing as 
to belief m the truth of the other facts alleged m the peti- 
tion, and such affidavit shall be filed with the Petition A 
Petition for Restitution of Conjugal Rights shall further 
state sufficient facts to satisfy one of the Registrars that a 
written demand for cohabitation and restitution of conju- 
gal rights has been made by the Petitioner upon the party 
to be served, and that, after a reasonable opportunity for 
compliance therewith, such cohabitation and restitution of 
conjugal rights have been withheld 

(B) In cases where the Petitioner is seeking a decree 
of Nullity of Marriage or of Dissolution of Marriage, or 
of Judicial Separation, or a decree in a suit of Jactitation 
of Marriage, the affidavit of the Petitioner, filed with his 
or her Petition, shall further state that no collusion or 
connivance exists between the Petitioner and the other 
party to the marriage or alleged marriage. 

Co-respondents 

4. In every Petition for dissolution of marriage on 
the ground of adultery the alleged adulterers, if male, shall 
be made Co-respondents m the cause and served with a 
sealed copy of the petition, unless a Registrar shall other- 
wise direct by order on summons supported by affidavits 

5. The term “Respondent” in these rules shall in- 
clude a Co-respondent so far as the same is applicable 

Service. 

6. Every Petitioner who has filed a Petition shall 
forthwith obtain m the Registry a sealed copy or copies 
of the Petition indorsed with Notice to Appear for service 
upon the Respondent or Respondents respectively 

7. A Petition shall be served personally by delivery 
of such sealed copy as aforesaid. It may not be served by 
the Petitioner 

8 . Service of any document on a party who has not 
entered an appearance must be personal service unless 
otherwise ordered. 

9. Where personal service cannot be effected leave 
to Substitute some other mode of service may be granted 
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upon an application to the Registrar supported by affidavit 
or affidavits to include an affidavit of the person having 
conduct of the proceedings 

10. Any Petition or Decree may be served withm oi 
without His Majesty's Dominions 

11. Where an affidavit of service of a petition is not 
required by these Rules a certificate of service m the form 
given in Appendix No II shall be filed m the Registry * 

12. When it is ordered that Notice to Appear to a 
Petition shall be advertised the form of advertisement 
shall be settled m the Registry and the newspapers con- 
taining the advertisements shall be filed with the sealed copy 
of the Petition 

13. A Petitioner cannot proceed to trial unless an 
appearance has been entered by or on behalf of the 
Respondents or it has been shown by affidavit filed m the 
Registry that they have been duly served with the Petition 
and by certificate issued by and filed in the Registry that 
they have not appeared 

14. An affidavit of service of a Petition must be 
substantially in the form given m Appendix No III and 
m addition shall show the means of knowledge of the 
Deponent as to the identity of the person served 

Appearance 

15. All Appearances are to be entered in the Registry 
in a book provided for that purpose, and shall be accom- 
panied by an address for service withm three miles of the 
General Post Office Notice of such Appearance must be 
given to the opposite party A form of Entry of Appear- 
ance is given m Appendix No IV. 

16. (A) An Appearance may be entered at any time 
before a proceeding has been taken m default, or after- 
wards by leave obtained on summons 

(B) The Appearance may be under protest or limited 
to any proceeding m the cause m respect of which the 
party shall have received Notice to Appear Provided 
that ( a ) any Appearance under Protest shall state con- 
cisely the grounds of protest, and ( b ) the party appearing 

* Substituted by the Matrimonial Causes (Amendment) Rules 
‘dated 28th June, 1933 
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Appendix F. midei pi olcsl shall forthwith proceed by summons to 
obtain dnections as to the determination of the question 
or questions arising- by reason of such limited appearance 
and m default of so proceeding shall be deemed to have 
entered an unconditional appeal ance Dnections to be 
given upon an Appearance under Protest may provide for 
the trial of a preliminary issue with or without stay of 
proceedings m the cause 01 for determination of the 
matters in question at the hearing of the cause 

Inter veners 

17. Where a husband is charged with adultery with 
a named person a sealed cop} ot the pleading containing 
such charge shall be dehveied to the person with whom 
adultery is alleged to have been committed, indorsed m 
lieu of Notice to Appear with notice that such person is 
entitled within eight days after delivery thereof to apply 
for leave to intervene m the cause Such delivery and 
notice may only be dispensed with by order upon summons 
for cause shown A foim of notice is contained m 
Appendix No V 

18. Application for leave to intervene m any cause 
shall be made by summons supported by affidavit, and 
leave may be given with such directions as to appearance 
and procedure as the Registrar shall think fit 

19. Parties intervening must join in the proceedings 
at the stage at which they find them unless otherwise 
ordered by a Registrar, 

Staying Proceedings for Restitution 

20 At any time after the commencement of proceed* 
mgs for Restitution of Conjugal Rights the Respondent 
may apply by summons for an Order to stay the proceed- 
ings by reason that he or she is willing to resume or to 
return to cohabitation with the Petitioner, 

Answer and Subsequent Pleadings , 

21. A Respondent who has entered an Appearance 
may within fourteen days from the expiration of the time 
allowed for the entry of such Appearance file in the 
Registry an Answer to the Pqtitipn-^A form of Answer is 
given in Appendix No. yi. 
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22. (A) Every answer which contains matter other Appendix f* 
than a simple denial of the facts stated m the Petition shall 

be accompanied by an affidavit made by the Respondent, 
verifying such other or additional matter so far as he or 
she has personal cognizance thereof and deposing to his or 
her belief m the tiuth of the rest o* such other or addi- 
tional matter, and where the Respondent is husband or 
wife of the Petitioner shall further state, except where the 
claim m question is for Restitution of Conjugal Rights, 
that there is not any collusion or connivance between the 
parties, and such affidavit shall be filed with the Answer 

(B) Where the Answer of a husband alleges adultery 
and prays relief the alleged adulterer must be served per- 
sonally with a sealed copy thereof bearing a Notice to 
Appeal m like manner as a Petition Where m such a 
case no relief is claimed the alleged adulterei shall not be 
made a Co-respondent but a sealed copy of the Answer 
shall be delivered to him indorsed with Notice as under 
Rule 17 that such peisonis entitled within eight days to 
apply for leave to intervene in the cause and upon such 
application he may be allowed to intervene subject to such 
directions as shall then be given 

23. Within fourteen days from the filing and deli- 
very of the Answer the Petitioner may file a Reply thereto 
except where such Answer is a simple denial, and no sub- 
sequent pleadings shall be delivered except by leave 

24. A copy of every Answer and subsequent plead- 
ing shall within twenty-four hours after the Same is filed 
be dehveied to the opposite parties or their solicitors 

25. A pleading may be amended by' leave to be 
obtained upon summons subject to any directions which 
may then be given as to i e-service of the amended plead- 
ing and any consequential amendments of pleadings 
already filed 

26. No pleading shall be amended out of time with- 
out leave nor shall any pleading be filed out of time after 
a step in default has been taken without leave, such leave 
to be obtained upon summons 

27. Application for further particulars of matters 
pleaded may be made by summons, but before applying by 
summons, a party may apply for them by letter The 



368 


Matrimonial Causes Rules, 1924 


Appendix f costs of such letter and of any particulars delivered puisu- 
ant thereto shall be allowable on taxation and m dealing 
with the costs of any application for particulars by sum- 
mons the provisions of this Rule shall be taken into consi- 
deration 

All particulars, whether given under order or other- 
wise, shall be filed together with a verifying affidavit and 
within twenty-four hours a copy thereof shall be delivered 
to the party who has applied for such particulars 

Service of Pleadings , etc 

28. Notices and copies of pleadings and other instru- 
ments which are required by these rules to be delivered 
but of which personal service is not expiessly required 
may be delivered by leaving the same at the respective 
addresses furnished by or on behalf of the parties 

Every notice shall be m writing and indorsed by the 
party or his solicitor 

29. When it is necessary to serve personally any 
order or decree of the Court an office copy thereof under 
seal of the Court must be produced to the party served and 
a copy annexed to the affidavit ot service and marked as 
an exhibit by the comrmssionei or other person before 
whom the affidavit is sworn 

Service out of the Jurisdiction 

29A. The provisions of Order XI Rules 8, 8a, II 
and 12 of the Rules of the Supreme Court (which relate 
to the service of documents m certain foreign countries) 
shall apply so as to enable documents in Divorce and 
Matrimonial Causes to be served m accordance with those 
provisions 

Provided that 

(a) The document may be served out of the jurisdic- 
tion without leave , and 

(b) In the case of a petition or other document of 
which personal service is expressly required by 
these Rules, the official certificate Shall show the 
server's means of knowledge as to the identity of 
the person served * 


* Added by the Matrimonial Causes (Amendment) Rules, 
dated 19th February* 1932 
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Tnal or Hcanng 

30. 1A) Before a cause is set down for trial 01 hear- 
ing the pleadings and proceedings m the cause shall he 
referred by the Petitioner or any party who is defending 
the suit to one of the Registrars who shall certify that the 
same are couect and m oidei and the Registrai to whom 
the same aie lef erred shall cause any irregularity m such 
pleadings or proceedings to be corrected or refer any 
question arising thereon to the Judge foi his direction 

(B) Unless a Registrar shall otherwise order on 
summons, all causes m which damages are claimed shall 
be tried by a Common Jury and all other causes shall be 
heard by the Court itself without a Jur} 

Discretion 

(C) — (1) ( 1 ) In every case in which a paity piays 
that the Court will exercise its discietion under the pi oviso 
to Section 178 ot the Supieme Court of Judicature 
(Consolidation) Act, 1925, to giant a deciee nisi notwith* 
standing his or her adulter}, the Petition (or Answer) 
shall contain a prayer to this effect , 

(n) The application for the Registrar’s ^certificate 
under paragraph (A) of this Rule shall state whether or 
not the Court will be asked to exercise its discretion oil 
behalf of the applicant notwithstanding his or her adultery , 

(m ) Where the discretion of the Court is being sought 
by reason of the adultery of the applicant for the cirtifi- 
cate, there shall be lodged, with the application, a statement 
signed by the paity or his or her solicitor setting forth the 
acts of adultery committed by him or her and all the facts 
which it is material foi the Court to know for the purpose 
of the exercise of its discretion , 

(iv) Where the discretion of the Court is sought by a 
party other than the applicant for the certificate such party 
shall lodge m the Registry a corresponding statement 
within ten days after the receipt of notice of setting down 

(2) No such statement as is mentioned in the preced- 
ing paragraph shall, except by the direction of the Judge, 
be open to inspection by any other party to the suit 

This paiagraph shall not apply to the King’s Proctor > 
whether he is or is not a party to the suit, 

24 
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(3) Whei e such statement contains any allegation of 
adulteiy or other matrimonial offence on the pait of the 
other spouse which is not referable to any specific allega- 
tion m the pleadings, notice of such allegation shall be 
given to the said spouse, provided that if the Court at the 
healing is satisfied that the failure to give such notice is 
justified the same may be dispensed with 

(4) Neither the said statement noi the said notice 
shall be admissible in evidence against the paity lodging or 
giving the same respectively except where the party has 
referred to the said statement or the said notice in evidence 
given in open court * 

31. The Petitioner after obtaining the Registrar’s 
certificate shall set the cause down foi tual or hearing and 
within twenty-four hours file and give to each party m the 
cause for whom an appearance has been entered notice of 
his having done so 

If the Petitioner fail so to set down within fourteen 
days after the granting of such certificate, any party 
defending the suit may pioceed as the Petitioner might 
have done 


32. No cause shall be placed in the list foi trial 01 
hearing until after the expnation of ten days from the 
date of setting down save with the consent of all parties 
to the suit or by order of a Judge 

33. The Registrar shall draw and sign the decree of 
the Court and the same shall be issued under the seal of 
the Court 


34. After entering an Appearance a Respondent m a 
cause may without filing an Answer be heard m respect of 
any question as to costs and a Respondent who is husband 
or wife of the Petitioner may be heard also as to custody 
of or access to children 

(A) Where a party at whose instance a cause has 
been tried 01 heard is represented by a solicitor, and any 
part of the court fee payable m respect of the decree (Pee 
No 29) is not paid, the Judge may, on the application of 
the official solicitor by summons, and upon a report signed 


* Added by the Matrimonial Causes (Amendment) Rules,. 
1934, dated the 11th December 1934. 
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by the Registrar stating the amount of the unpaid fee, 
order that party's solicitor personally to pay the said 
amount and the official solicitor's costs of the application * 

Discovery 

35. f A) In any cause or matter a party may deliver 
interiogatories for the examination of an opposite party 
or parties by leave to be obtained upon summons 

(B) A copy of the interrogatories proposed to be 
delivered shall be delivered with the summons 

(C) Interrogatories shall be answered within ten days 
or such other time as may be appointed 

(D) A party may without affidavit apply foi dis- 
covery of documents by an opposite party or parties and 
such opposite party or paities may be ordered to make such 
geneial oi limited discovery as m the discretion of the 
Judge or Registrar shall seem fit 

Evidence taken by Affidavit . 

36. When a Judge has directed that all or any ot the 
tacts set forth m a pleading may be proved by affidavit all 
affidavits sworn m pursuance of such direction shall be 
filed in the Registry and copies thereof delivered to the 
other parties to the suit within such time as the Judge or a 
Registrar shall direct 

37 . Application for an order for the attendance of a 
Deponent for the purpose of being cross-examined m open 
Court shall be made to a Judge on summons. 

Examination of Witnesses befoie Trial or Hearing . 

38. (A) Any necessary application for an order for 
examination of one of the parties or of a witness who is 
within the jurisdiction of the Court shall be made to a 
Regislrai by summons. 

(B) Such examination shall be viva voce, unless 
othei wise directed, before a person to be nominated by a 
Registrar 

(C) The other parties in the suit shall have four clear 
days' notice of the time and place appointed for the 
examination, unless the Registrar shall otherwise direct 

f * Added by the Matrimonial Causes (Amendment) Rule*,, 
dated 2nd February 1931 
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39. (A) Application foi a Commission or for 
Lctteis of Request, or for the appointment of a Special 
Exammei to examine a party or a witness who is outside 
the jurisdiction oi the Court, may be made by summons 
and the piocedui e with regard thereto shall cofoim as 
nearly as may be to the Rules of the Supreme Court m 
like cases (For Form of Commission see Appendix VI l 
for Forms of Letters of Request, Commission Rogatmre, 
and oi dei for Special Examiner in France *cc Rules ot 
Supreme Court, 188 3, Appendix K 35 Bl> 37 B 37 ccc) 

(13) A wife may apply to a Registiai for sccunty for 
her costs of such examination at the healing of the sum- 
mons oi subsequently by summons 

Trial of Issues 

40. A Judge maj dnect and any Petitioner and any 
party to a cause who has enteied an appearance may apply 
on summons to a Judge for a dnection foi the separate 
trial of any issue or issues of tact, or any question as to 
the jurisdiction of the Court 

Proceedings m Chambers 

41. All applications under these Rules which are not 
hcieby dnected to be made to a Judge may be made upon 
summons to a Registrar 

42. A summons may betaken out byapaity or at 
the disci etion of a Registiar by any other person having 
or claiming right to be heard m the c ause or mallei • 

43. The name of the cause or matter and of the 
agent taking out a summons is to be indorsed theieon and 
a true copy of the summons is to be served on the party 
summoned or his solicitor one clear day at least before the 
summons is letutnable and before 6pm and on Satin days 
before 1 p.m 

44 On the day and at the hour named in the sum- 
mons the party taking out the same shall attend with the 
original summons at the place appointed for hearing the 
same If any party to the summons do not appear after 
the lapse of half an hour from the time named in the? sum- 
mons the other party or parties may proceed in his absence. 
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45. Appeal from any older oi decision of a Regi- 
strar may be made to a Judge m Chambeis by summons 
issued within five days oi the order or decision complained 
of and returnable on the hist day on which summonses are 
heard after this period has elapsed, but such appeal shall 
not act as a stay unless so ordered by the Registrar or a 
Judge 

Re-Hearing 

46 . An application for the re-hearing of a cause 
heard by a Judge alone where no error of the Court at the 
hearing is alleged shall be made to a Divisional Court of 
the Probate Divorce and Admiralty Division, and shall be 
by notice of motion, stating the grounds of the application, 
filed m the Registry and served within six weeks after 
Judgment, and such notice shall be a 14 days' notice, and 
may be amended at any time by leave of the Judge Ap- 
plication for re-hearmg m any case not heiembeiore pro- 
vided for must be made by appeal to the Com! of Appeal 

Petition for Reversal of Decree of Judicial Separation 

47 . A Petition to the Court for the reversal of a 
decree of Judicial Separation must set out the grounds on 
which the Petitioner relies A form of such Petition is 
given in Appendix No VIII 

48 . Before such a Petition can be filed an Appearance 
on behalf of the party praying for a reversal of the decree 
of Judicial Separation must be entered in the cause m 
which the decree has been pronounced, leave to enter such 
Appearance being first obtained upon summons 

49. A certified copy of such Petition, under seal of 
the Court, shall be served personally upon the party m the 
cause m whose favour the decree has been made, who may 
withm fouiteen days file m the Registry an Answer thereto 
and shall on the day on which the Answer is filed deliver 
a copy thereof to the other party m the cause or to his or 
her solicitor 

50. All subsequent pleadings and proceedings arising 
from such petition and Answer shall be filed and carried 
on m the same manner as before directed m respect of an 
original Petition and Answer thereto so far as such direc- 
tions are applicable. 
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Showing Cause against a Decree Nisi 

5L (Al- 
la) When the King s Proctor desires to show cause 
against making absolute a Deciee Nisi he shall 
enter an appearance in the cause m which such 
Decree Nisi has been pronounced and shall 
within fom teen days after entering appearance 
file his Plea m the Registry setting forth the 
grounds upon which he desites to show cause as 
aforesaid and within twenty-1 our hours of 
filing his Idea shall delivei a copy thereof to the 
peison in whose favour such decree has been 
pronounced, or to his solicitors, 

(b) Where such Plea alleges a Petitioner’s adulteiy 

with any named woman the King’s Proctor 
shall deliver to each such woman personally a 
plain copy of his i?lea omitting such part thereof 
as contains any allegation in which the woman so 
served is not named, and such copy shall be 
indorsed with the notice contained m Appen- 
dix 5, so far as applicable, such delivery and 
notice may only be dispensed with by Order on 
Summons for cause shown, proof of such 
delivery must, unless the Court shall otherwise 
direct, be by affidavit to which a copy of Plea, 
as delivered, marked as an exhibit, must be 
annexed , the means of knowledge of the depo- 
nent as to the identity of the person must be 
shown , 

( c ) All subsequent pleadings and proceedings in 

respect of such Plea shall be filed and carried 
on m the same manner as is hereinbefore 
directed m respect of an original Petition, 
except as hereinafter provided * 

(B) If no Answer to the Plea of King’s Proctoi is 
filed within the time limited or if an Answer is filed and 
withdrawn or not proceeded with the King’s Proctor may 
apply forthwith by motion to rescind the Decree Nisi and 
dismiss the Petition 


* Amended by the Matrimonial Causes (Amendment) Rules 
dated 1st February 1925 
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(C) If the charges contained m the Plea of the King's Appendix F. 
Proctor are not denied m the Answer thereto the party m 
whose favour the Decree Nisi has been pronounced shall 
within fourteen days from the date of the Registrar's cer- 
tificate that the pleadings are coirect and m order set down 
the cause for trial or hearing and within twenty-four horns 
afterwards shall file and give to the King’s Pioctor notice 
of his having so done 

In default of such setting down and notice the King's 
Pioctor may apply forthwith by Motion to icscmd the 
Decree Nisi and dismiss the Petition 

52 Any peison othei than the King's Proctor wish- 
ing to show cause against making absolute a Decree Nisi 
shall enter an appearance in the cause m which such Decree 
Nisi has been pronounced, and within four days thereafter 
file affidavits setting forth the facts upon which he relies 
and within twenty-four hours delivei copies thereof to the 
paity or the Solicitor of the party m whose favour the 
Deciee Nisi has been pronounced 

53 The Party m the cause in whose favour the 
Deciee Nisi has been pionounced may within fourteen 
days after delivery of the affidavits file affidavits in answer, 
and the person showing cause against the Deciee Nisi 
being made absolute may within fourteen days file affida- 
vits m reply 

54 No affidavits are to be filed in rejoinder to the 
affidavits in reply without leave of a Registrar 

55 The questions raised on such affidavits shall be 
aigued m such manner and at such times as a Judge may 
on application upon summons direct 

Decree Absolute 

56. Application to make absolute a decree Nm shall 
be made to the Court by filing in the Registry a notice m 
writing setting forth that application is made for such 
Decree Absolute, which will thereupon be pronounced m 
open Court at a time appointed for that purpose In 
support of such application it must be shown by affidavit 
filed with the said notice that search has been made m the 
X>roper books at the Registry upto within six days of the 
time appointed, and that at such time no person had inter- 
vened or obtained leave to intervene m the cause and that 
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no Appearance has been entered nor any affid ivits filed on 
behalf of any peison wishing to show cause against the 
Deciec Nisi being made absolute, and m case leave to 
intervene had been obtained, or appeal ance entered 01 
affidavits filed on behalf of such person, it must be shown 
by affidavits what proceedings, if any, have been taken 
thereon A Foim of affidavit is given m Appendix No TX 

If more than twelve calendar months has elapsed since 
the date of the Decree Nisi an affidavit by the Petitions 
giving reasons tor the delay must be filed. 

Alimony 

57 A wife who is Petitioner m a cause attei filing 
her Petition may file, and after serving the same may 
serve, a Petition foi alimony pending suit and a wife after 
entering Appearance to a Petition may hie and serve a 
Petition foi alimony pending suit 

58. The husband shall within fourteen days aftei 
sei vice of a Petition for alimony file his Answer thereto 
upon oath setting out his property and income and if Res- 
pondent shall before so doing entei an Appearance in the 
cause Such Appearance may he limited to the alimony 
proceedings 

59. The wife if the husband’s Answci is insufficient 
may apply on summons for a further and better answer 
or foi discovery of documents or for an order for the 
husband’s attendance for cross examination, and such 
order shall thereupon be made as in the circumstances of 
the case may appear to the Registrar to be requned 

60. If the Answer of the husband alleges that the 
wife has property or income she may within fourteen days 
file a reply on oath to that allegation, but the husband 
may not file a Rejoin dei to such Reply without leave of a 
Registrar. 

61. A Registrar shall investigate the averments in 
the Petition for Alimony, Answer, and Reply, in the pre- 
sence of the parties or their Solicitors, and shall be at 
liberty to require the attendance of cither party for the 
purpose of being examined or cross-examined, and to take 
the oral evidence of witnesses, and to require the production 
of any document, and to call for affidavits, and shall direct 
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such order to issue as he shall think fit or refei the Appendix f 
application or any question arising therefrom to the Judge 
for his decision 

62. A wife who has obtained a decree of Judicial 
Separation may apply for an allotment of permanent ali- 
mony She may proceed with such application upon the 
pleadings alieady filed on her application ior alimony pend- 
ing suit on giving eight days' notice to hei husband or his 
solicitor of hei intention so to do Otherwise the rules 
governing an application for alimony pending suit shall 
govern an application for peimanent alinony 

S3. A wife ma) at any time alter alimony has been 
allotted to hex, whether alimony pending suit oi permanent 
alimony, file her Petition supported by affidavit for an in- 
crease of the alimony allotted, b> reason of *he mci eased 
means of the husband or the reduction of her own means 
or the husband may file a Petition supported by affidavit 
for a reduction of the alimony allotted, by reason of his 
reduced means oi the wife's mci eased means, and the 
course of pioceedmg m such cases shall be the same as 
requued by these Rules and Regulations in lespectofthe 
original Petition for alimony and the allotment thereof 

64. Permanent alimony shall unless otherwise 
ordered commence from the date of the final decree 

Maintenance and Periodical Payments 

65. (A) Application for maintenance or periodical 
payments on a decree for dissolution or nullity of marriage 
shall be made m a separate Petition which may be filed at 
any time after Decree Nisi but not later than one calendar 
month after Decree Absolute except by leave to be applied 
fm by summons to a Judge 

(B) Application for periodical payments may be made 
m like manner at any time after non-compliance with a 
Dccice of Restitution ot Conjugal Rights 

66. A certified copy of such Petition under the seal 
ot the Couil shall be served on the husband or wife (as 
the case may be) or his or her solicitor upon the record 

67. A party served with such Petition may within 
fourteen days aftei set vice, after entering an appearance 
theteto, file an Answer on oath and thereupon on the same 
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party 01 his solicitor 

68 If the Answer of the husband alleges that the 
wife has property of her own, she may within fouitecn 
days file a Reply on oath to that allegation, but the hus- 
band may not hie a Rejomdei to such Reply without leave 
of a Registrar 

69. (A) Upon an application tor maintenance oi 
periodical payments the pleadings when completed shall 
be rcfeired to one of the Registrars, who shall investigate 
the averments therein contained in the piesence of the 
parties or then solicitois, and who for that pm pose shall 
beat liberty to requite any affidavits, the pioduction of 
any document, and the attendance of the husband or wife 
foi the puipose ot being examined oi cross-examined, and 
to take the oral evidence ot any witnesses, and shall direct 
such older to issue as to the maintenance of either party 
to the mamage or the children of the marriage as he shall 
think ht, or lefer the application or any question arising 
therefrom to the Judge for his decision 

(B) Pending the final determination of an application 
for maintenance or periodical payments an mteinn order 
may be made upon such terms as shall appear to the 
Registrai to be just and without prejudice to the effect of 
the order to be ultimately made 

70. The provisions of Rule 63 shall beobseivedin 
cases of application for increase or reduction of payments 
tor maintenance and of periodical payments 

Variation of Settlements 

71. (A) Application to vary marriage settlements 
shall be made by petition filed after but within one calendar 
month of Decree Absolute unless such time is extended by 
a Tudge on summons personally served on the husband or 
wife as the case may be, the trustees of the scttlemenst, 
and such other persons as the Registrar shall direct 
Subsequent pleadings shall be as m proceedings for Main- 
tenance Appearance must be entered in the prmicipal 
cause before an Answer is filed The Registrar shall 
conduct his investigation as m Maintenance proceedings, 
and shall report in writing to the Court the result of his 
investigations The parties respectively upon enquiry by 
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them m the Registry shall be informed cf the making of Appendix F 
the Report 

(B) The Report of the Registiai shall within five 
days be filed in the Registry by the part} on whose behalf 
the Petition has been filed, who shall give nolle e thereot 
to the other paTties heard by the Registrar, and any party, 
after such notice has been given, may apply to the Judge 
by motion to confix m 01 vary the Report 

Settlement of Wife’s Property 

72 Application for a settlement of property of a 
wife by virtue of the Matiinionial Causes Act, 1857, Section 
45, shall be made and proceeded with m the manner pres- 
cribed m Rule 71 with regard to application for variation 
of settlements 

Custody and Maintenance of Children and Access 

73. (A) When custody of children is claimed m any 

Petition the father, mother, oi guardian, oi any person who 
has intervened m the suit fox the purpose of applying to 
be appointed guardian of such children, or who has the 
custod} or conti ol of such children under an order of the 
Court, may apply at any time ePher before or after final 
Decree to a Judge on summons for any order relating to 
the custody, maintenance or education of such children or 
for directions that propei proceedings be taken for placing 
such children under the protection of the Chancery Division 
of the High Court of Justice 

(B) When custod> of children is claimed in any Peti- 
tion and a Petition for alimon> pendente lite f permanent 
alimony, peiiodical payments, maintenance, settlement, or 
vanation of settlement has been filed and is pending in such 
suit, applications for maintenance for children may be 
made ftom time to time to a Registrar 

(C) Applications as to access to children may be made 
to a Registrar on summons 

Guardi ms ad litem 

74 (A) A minor who has attained the age of seven 

years may elect a guardian ad litem for the purpose of any 
proceeding on his or her behalf 

(B) A guardian for an infant under the age of seven 
years may be assigned by a Registrar upon an application 
supported by affidavits 


A 
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(C) The election, the consent of the guardian to act, 
and an affidavit showing fitness and no conti ar> interest, 
must be filed m the Registry before an elected guardian 
can be permitted to file a Petition 01 enter an appeal ance 
on behalf of the minor 

75 A Committee or other person duly appointed 
under the Lunacy Acts for a person of unsound mind may 
prosecute, defend oi intervene m a suit on behalf of such 
person or othei wise repiesent him, but if there be no such 
Committee oi othei peison duly appointed application shall 
be made on affida\it to a Registrai, who will assign a 
guardian to the person of unsound mind If the opposite 
parly is aheady betoie the Court, the application shall be 
upon summons 


Subpoenas 

7 6. Subpoenas in causes and matters to which these 
Rules and Regulations apply shall issue out of the Divorce 
Rcgistiy unless a Judge shall direct otherwise 

Attachment and Committal 

77. Application for attachment or committal shall b 
made to a Judge by motion 

78. Any person attached or committed may apply 
for his or her discharge by motion to the Judge, or if the 
Court be not sitting to a Registrar* 

Enforcement of Orders 

79. (A) In default of payment to any person of any 
sum of money at the time appointed by any order of the 
Court foi the payment thereof, a writ of fieri facias , 
sequestration, or elegit shall be sealed and issued as of 
course m the Registry upon an affidavit of service of the 
order and of non payment 

(R) A decree or order lequirmg a person to do an act 
thereby ordered shall state the time within which the act 
is to be done, and the copy to be served upon the person 
required to obey the same shall be endorsed with a memo- 
randum m the words or to the effeqt following, v%n\ — If 
jou the withm named (A B ) neglect to obey thi$ order by 
the time therein limited you will be liable to process of 
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execution toi the pui pose ot compelling you to obe> the Append** f* 
same 


Office Copies, Extracts , &c 

80. The Registiars of the Punupal Registry are to 
have the custody subject to direction by the President ot 
the Piobate Divoice and Admnalty Division ot all plead- 
ings and othei documents brought in or hied and of orders 
and deuces made m any matter or suit 

81. Copies oi extiacts of documents originals of 
which aie retained in the Registry will, it required, be 
•examined with the originals from which the same are 
copied Every copy so requned to be examined shall be 
<eitihed under the hand of a Registrar to be an examined 
copy, and the seal o± the Couit will not be affixed to any 
copy which is not so certified 

Time Pi \id by these Rules 

82. (A) The time fixed by these Rules foi the 
peifonnanci of any act may be varied by Ordet of a Judge 
or Registrar subject to such qualifications and restrictions 
and on such terms as upon the application for variation 
may be deemed fit 

(B) The time fixed by these Rules for the perfor- 
mance of any act, or for any proceeding in a cause, shall 
in all cases be exclusive of Sundays, Christmas Day and 
ood In i day 


Motions . 

83. When it is necessary to give notice of any motion 
to be made to the Couit such notice shall be served on all 
parties who may be affected by the proposed order and 
who shall have entered an appearance four clear days 
pieviously to the hearing of such motion, and a copy of 
the notice so served shall be filed m the Registry, and the 
affidavits to be used in support of the motion and original 
documents ref cued to therein oi intended to be used at 
the heanng of the motion shall at the same time be left m 
the Registry Copies of such affidavits ot documents 
shall be delivered upon icquest to the parties who are 
entitled to be heard upon the motion 
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Taxing Bills of Costs 

84. All bills of costs shall be leferied to the Regis- 
ters foi taxation and may be taxed by them without 
any special order for that purpose Such bills shall be 
filed m the Registry Notice of the time appointed for 
taxation will be forwarded to the party filing the bill at 
the address furnished by such parly, who shall give the 
other party or parties to be heaid on the taxation thereof 
at least one clear day’s notice of such appointment and 
shall at the same lime 01 previously delivei to him or them 
a copy or copies of the bill to be taxed 

85. When an appointment has been made by a 
Registrar foi taxing any bill of costs and any party to 
be heaid on the taxation does not attend at the time 
appointed the Registrar may nevertheless proceed to tax 
the bill aftei the expiration of a quartei of an hour upon 
being satisfied by affidavit or otherwise that the parties 
not m attendance had due notice of the time appointed 

86. The bill of costs of any solicitor will be taxed 
on his application as against his client after sufficient 
notice given to the person or persons liable for the pay- 
ment thereof, or on the application of such person or 
persons after sufficient notice given to the solicitor 

87 In divorce and matrimonial causes costs allowed 
to solicitors and the taxation of such costs shall be in 
accordance with the provisions of Order LXV of the 
Rules of the Supreme Couit, as far as the same are 
applicable thereto, and subject to any provision contained! 
m these Rules * 

88. The provisions of Order 65, Rule 10 ( b ), of the 
Rules of the Supreme Court of Judicature , made and 
dated the 4tn day of February 1920, shall be applied on 
taxation of costs m Divorce and Matrimonial Causes so 
long as such Rule shall remain %n force f 

89. The fees payable on the taxation of any bill of 
costs shall be paid by the party on whose application the 
bill is taxed and shall be allowed as part of such bill If 
more than one-sixth of the amount of any bill of costs 
taxed as between solicitor and client is disallowed on 
taxation thereof no costs incurred m such taxation shall 

^Substituted by the Matrimonial Causes (Amendment) Rules, dated 
23rd April 1932 y ^ 

t Repealed by the Matrimonial Causes (Solicitor's Costs) Rules,, 
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be allowed and the part) on whose application the bill is Appendix f. 

taxed shall be at liberty to deduct the costs incurred by 

him m the taxation fiom the amount of the bill as taxed, 

if so much remains due, otheiw lse the same shall be paid 

by the solicitor to the person on whose application the bill 

is taxed 

90. Upon die Registrars ceitificate as to costs being 
signed an order of the Court for payment of the amount 
within seven days or such other time as the Registrar 
shall direct may issue 

Wife's Costs 

91 . Aftei the Registrar’s certificate that the plead- 
ings ate in order has been given, or at an earlier stage of 
a cause by order of the Judge or of a Registrar to be 
obtained on summons, a wite who is Petitioner or has 
filed an Answer may file her bill or bills of costs for 
taxation as against her husband, and the Registiai to 
whom such bills of costs areiefeired for taxation shall 
ascertain what is a sufficient sum of money to be paid into 
Court or what is a sufficient secunty to be given by the 
husband to cover the costs of the wife of and incidental 
to the hearing of the cause, and may thereupon unless 
the husband shall prove to the satisfaction of the Registrar 
that the wife has sufficient separate estate or show other 
good cause issue an order upon the husband to pay her 
costs up to the setting down of the cause and to pay into 
Court or secure the costs of the hearing within a time to 
be fixed by the Registrar The Registrar may m his di- 
scretion order the costs up to setting down to be paid into 
Court 

92. The bond taken to secure the costs of a wife of 
and incidental to the hearing of a cause shall be filed m 
the Registry, and shall not be delivered out or be sued 
upon without theordei of a Registtai 

93 . The ordei for payment of costs m which a Re- 
spondent oi Co-respondent has been condemned by a 
Decree Nisi if drawn up before the Decree Nisi is made 
absolute, shall direct pa) men! into Court, and such costs 
shall not be paid out of Court to the party entitled to 
receive them under the Decree Nisi until the decree abso- 
lute has been obtained, but a wife who is unsuccessful m 
a cause, and who at the hearing of the cause has obtained 
an order of the Judge for costs may nevertheless proceed 
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at niKi lo obtain payment of such costs atter allowance 
theicot on taxation 

Payment of Money out of Comt 

94 Pei sons entitled to payment of money out of 
Comt on applying* for the same, shall bring into the 
Kcgistiy duplicate foims m wnting setting forth the date 
on which the money applied toi was paid into Court, the 
amount applied ioi, and the name and address of the 
person to receive the same 

Rl gistry and 0 ffict i s 

95. The Registry of the Court and the Clerks 
employed therein shall be subject lo and under the conti ol 
of the Registrars of the Principal Probate Registiy. 

Pi Ol e fdings itndci the Legitimacy Declaration Act , 1858 
and the Greek Marriages Act, 1884 

96. The above Rules and Regulations, so fai as the 
same may be applicable shall extend to applications and 
proceedings under the Legitimacy Declaration Act, 1858 
and the Creek Marriages Act, 1881 

Rides of the Supreme Comt 

97. In any matter of practice or proctduie which is 
not governed by statute or dealt with by these Rules the 
Rules ot the Supreme Com! in respect of like matters 
shall be deemed to apply 

0 fetation of these Rules . 

98 These Rules and Regulations shall come mlo 
operation on the 1st day of Maich 1924, and may be cited 
as the Matrimonial Causes Rules 1924, and shall supersede 
the Provisional Rules and Regulations 1923, which came 
into operation on the 30th aay of November 1923, but m 
any cause or matter m which proceedings were begun 
before the 1st day of January 1924, the Rules and Regula- 
tion m force prior to the 30th day of November 1923 may, 
subject to any express direction of a Registrar, be acted 
upon as though these Rules and Regulations had not been 
made. 
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*hi the High Court of Justice, 

Probate , Divorce and Admiralty Division ( Divorce ) 

To of 

T\kl notice that you are requued, within eight days (1) aftei 
service heieof upon you, inclusive of the day of such service, to 
enter an appearance either m person or by your solicitor at the 
Divorce Registry of the High Court of Justice at Someisct House, 
Sti and, m the County of London, should you think fit so to do, and 
thereafter to make answer to the charges m this Petition, (2) and 
that, m default of your so doing, the Court will proceed to hear the 
said charges proved and pronounce judgment, your absence not- 
withstanding 

The Petition (3) is filed and this notice to appear is issued by (4 
of 

Dated at London the day of 

Registrar, 

Note — Any puson entering an appearance must at the same 
tune furnish an address foi sei vice within three miles of the General 
Post Office, London 


APPENDIX II 


Geruifcatl of Sumer 

In the High Court of Justice \ 

Probate , Divorce and Admiralty Division ( Divorce ) 

AB v CB & RS 

A sealed copy of the (supplemental) Petition dated the 
day oi 19 and extracted from the Registry 

was (as amended pursuant to order dated the day of 

19 ) duly served by the undersigned G H on CB the Respon- 

dent (or RS the Co-respond< nt) at 
on the day of 


APPENDIX III 


Affidavit of Sfrvici 

hi the Htqh Court of Justice, 

Probate, Divorce and Admiralty Division (Divorce ) 

* Substituted by the Matrimonii Causes (Amendment) Rules, dated a8tli 
June 1933 

25 
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(i) Oi is tin- 
case maybe 


(D Or 
Answer 


( 3 ) (Ur 
Answer as the 
case may be ) 

(4) Stating 
name and 
address of 
petitioner or 
solicitor 
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Appendix F A B against C B and R S 

1 CD of etc make oath and say, that the Petition bearing date 
the day of 19 filed in this Court against 

C B the Respondent (or R S the Co-respondent), was duty served 
by me on the said C B (or R S ) at on the 

day of 19 by delivering to the said C B (or R S ) 

personally a sealed copy thereof 

(Means of knowledge of identity to be inserted here ) 

Sworn at etc on the 
day of 19 

Before me 


A Commissioner for Oaths or as the case may be 


APPENDIX IV 


Entry of an Appearing 


In the High Court of Justice , 

Probate, Divorce and Admiralty Division (Divoice ) 


A B Petitioner 
against 

C B Respondent 
and 

R S Co-Respondent 


) The Respondent C B (or the Co 
Respondent R S ) appears in person 
i (or C D the Solicitor for C B the 
i Respondent) (or R S theCo-Respon- 
! dent) appears for the said Respon- 
J dent or Co-Respondent 


(Here insert the address required within three miles of the Genera 
Post Office, I ondon ) 


Entered this 


day of 


19 


APPENDIX V 

In the High Couit of Justice, 

Probate , Divorce and Admiralty Division ( Divorce ) 

To of 

(i) Or as the Take noiice that you are entitled within eight days (1) after 
case may be delivery hereof to you, inclusive of the clay of such delivery to 
apply upon summons for leave to enter an appearance either m 
person or by your Solicitor at the Divorce Registry of the High 
Court of Justice at Somerset House, Strand, tn the County of 
London, for leave to intervene in this cause, should you think ht 
, so to do, and thereafter to make answer to the charges in this; 

W Or Petition, (2) and that, in default of your so doing, the Court will 

Answer - proceed to hear the said charges proved and pronounce judgment, 
your absence notwithstanding. 
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The Petition (3) is filed and this notice is issued by (4) 

ot 

Dated at London the da> of 19 < 

Registrar 

Note — Any person uitumgan appearance must at the same 
tmu furnish an address for sen ice within three miles of the Gene- 
xal Post Office, London 
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O) (Or 
Answer as the 
ease may be ) 
(4) Stating 
name and 
address of 
petitioner or 
solicitor 


APPENDIX VI 


Answer 

In the Flujh Court of Justice , 

Probate , Divorce and Admiralty Division ( Divorce ) 

The day of 19 

AE v CB 

The Respondent CB by C D her Solicitor (or in person), m 
answer to the Petition filed in this cause, saith 

1 That she is not guilty of adultery as alleged in the said 
Petition 

2 That on the day of 19 , and on 

other days between that day and , the said A B at 

111 the County of committed adultery 

with K.L 

(In like manner Respondent is to state connivance, condona- 
tion, or other matters relied on as a ground for dismissing 
the Petition ) 

Wherefore this Respondent humbly prays 

That your Lordship will be pleased to reject the prayer of the 
said Petition, and decree, etc 


APPENDIX VII 


Commission for Exwein vtion or Witnesses 

In the High Court of Justice, 

Pt abate. Divorce and Admit ally Division, ( Divorce ) 

George V , by the grace of God, of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the Seas 
King, Defender of the Faith, to (here set forth the name and proper 
description of the Commissioner), Greeting, Whereas a certain 
cause is now depending in the Probate, Divorce and Admiralty Divi- 
sion of Our High Court of Justice between AB Petitioner, and 
C R , Respondent, and R. S , Co-Respondent, wherein the said A B 
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has filed his Petition praying for a dissolution of Ins mairiage with 
the said C B (or otherwise as m the prayer of the Petition) And 
whereas by an Older made m the said cause on the da> of 

19 on the application of the said A B it was ordeied 
that a Commission should issue under the Seal of Our said Court 
for the examination of (here insert name and address of one of 
the persons to be examined) and others as witnesses to be produced 
on the part of the said A B the Petitioner, in support of his Peti- 
tion (saving all just Exceptions) Now know ye that We do by 
virtue of this Commission to you directed, authorise you within 
thirty days after the receipt of this Commission at a certain time 
and place to be by you appointed for that purpose with powei of 
adjournment to such other time and place as to you shall seem 
convenient to cause the said witnesses to come before you and to 
administer to the said witnesses respectively an oath truly to 
answer such questions as shall be put to them touching the matters 
set fourth in the said Petition, (a true and authentic copy whereof 
sealed with the seal of Our said Court is hereunto annexed), and 
such oath being administered We do hereby authorize and cmpowei 
you to take the examination of the said witnesses touching the 
matters set fourth m the said Petition, and to reduce the said exa- 
mination or cause the same to be reduced into wilting And that 
for the purpose aforesaid you do assume for yourself some notary 
public or other lawful scribe as and for your actuary m that behalf 
if to you it should seem meet and convenient so to do And the 
said examination being so taken and reduced into writing as afore- 
said, and subscribed by you We do require you forthwith to trans- 
mit the said examination, closely sealed up, to the Divorce Registry 
of Our said Court at Somerset House, Strand, in the County of 
Middlesex, England, together with these presents And we do 
hereby give you full power ana authority to do all such acts, 
matters and things as may be necessary, lawful and expedient for 
the due execution of this Our Commission 

Dated at London the day of m the year of 

oui Lord one thousand nine hundred and and m the 

year of Our Reign 

(Signed) XY 

Registrar 


\PPENDIX VIII 


Petition r or Riwrsalof Decrieot JuweiAr Sijhraiion 

In the High Conti of Justice , 

Probate , Divorce and Adnwalty Division (Divorce ) 

To the Right Honomable the President of the said Division, 
The day of 19 

The Petition of A B of , showeth 

1. That your Petitioner was on the day of 

19 lawfully married to C B then C D Spinster (or Widow) at 

(Here state where the marriage took place,) 
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2 That on the day ot } our Lordship by 

your final decree, pronounced in a cause then depending in this 
Court, entitled C B against A B , decreed as follows to wit 

(Here set out the decree ) 

3 That the aforesaid decree was obtained m the absence of 
your Petitioner, who was then residing at 

(State facts tending to show that the Petitionei did not know of 
the proceedings and further, that had he known of them he 
might have offered a sufficient defence ) 

and that thcie was reasonable ground for your Petitionei leaving 
his said wife, for that his said wife 

(Here state any legal grounds justifying the Petitioner’s sepa- 
ration from his wife ) 

Your Petitioner therefore humbly prays 

That your Lordship will be pleased to reverse the said decree 

* (Signed) 


APPENDIX IX 


Amimir in Support of Application for Dtcrlc Apsoluti 

In the Ihqh Court of Justice , 

Pi abate , Ihvoi ce and Admiralty Division (Divot ce ) 

A B against C B and R S 

I, CD of etc Solicitor for AB the Petitioner m this cause* 
make oath and say, that on the day of 19 , I 

carefully searched the books kept in the Divorce Registry of this 
Court for the purpose of entering appearances, from and including 
the t day of 19 , the day of the date of the 

decree nisi made in this case, to the day of 

19 , and that during such period no appearance has been entered 

in the said books by the King’s Proctor, or by or on behalf of any 
other person or persons whomsoever And I further make oath and 
say, that I also carefully searched the books kept in the said Regis- 
tiy for entering the minutes of proceedings had in this cause from 
and including the said day of 19 , to the 

day of 19 , and that no leave has been 

obtained by the King’s Proctor, or by any other person or persons 
whomsoever, to intervene m this cause, and that no affidavit, instru- 
ment or other document whatsoever, had been filed in this cause by 
the King's Proctor or any other person whomsoever during such 
penod, or at any other period during the dependence of this cause, 
in opposition to the said decree nisi being made absolute 

Sworn at etc on the ^ 
day of 19 . > 

Before me, ) 

A Commissioner for Oaths (or as the case may be) 


Appendix F* 


*To be signed 
by the 
petitioner 
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APPENDIX G. 

SUPREME COURT OF JUDICATURE 
(CONSOLIDATION) ACT, 1925 

(15 & 16 Geo V, Ch 49 ) 

Part VIII 


Matrimonial Causes and Matters 
Divorce and Nullity of Marriage . 


Grounds for 176. A petition for divorce may be presented to the 

Sfvorce for High Court (m this Part of this Act referred to is 
“ the court ”)— 

(a) by a husband on the ground that his wife has 
since the celebration of the marnage been guilty 
of adultery, and 

(i) by a wife on the ground that her husband has 
since the celebration of the marriage been guilty 
of rape, or of sodomy or bestiality, or that he has 
since the celebiation of the marriage and since 
the seventeenth day of July, nineteen hundred and 
twenty-three, been guilty of adultery 

Provided that nothing in this Act shall ah ect 
the right of a wife to present a petition for divorce 
on any ground on which she might, if the Matri- 
13 & 14 Geo monial Causes Act, 1923, had not passed, have 

50 19 presented such a petition, and on any petition 

presented by a wife for divorce on the ground of 
the adultery and ciuelty, or adultery and deser- 
tion, of her husband, the husband and wife shall 
be competent and compellable to give evidence 
with respect to the cruelty or desertion 


Provision as 177. — (1) On a petition for divorce presented by the 

aduit a erer g co husband or m the answer of a husband praying for divorce 
respondent petitioner or respondent, as the case may be, shall 

make the alleged adulteiei a co-respondent unless he is 
excused by the court on special grounds from so doing. 

(2) On a petition for divorce presented by the wife 
the court may, if it thinks fit, dnect that the person with 
whan the husband is alleged to have committed adultery 
be made a respondent* 
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178— (1) On a petition for divoicc it shall be the 
‘duty of the court to satisfy itself so far as it reasonably 
can both as to the facts alleged and also as to whether the 
pctitionei has been access oty to ot has connived at or con- 
doned the adulteiy 01 not, and also to enquire into any 
counterchaige which is made against the petitioner 

(2) If on the evidence the court is not satisfied that 
the alleged adulter} has been committed or find that the 
petitioner has during the marriage been accessory to or 
has connived at or condoned the adultery complained of, 
or that the petition is presented or prosecuted m collusion 
with eithei of the respondents, the court shall dismiss the 
petition 

(3) If the eouit is satisfied on the evidence that the 
case fox the petition has been proved and does not find 
that the petitionei has m any manner been accessory to or 
*connived at 01 condoned the adultery or that the petition 
is piesenteci or prosecuted m collusion with either of the 
lespondents, the court shall pronounce a decree of divorce 

Provided that the court shall not be bound to pro- 
nounce a deciee of divorce if it finds that the petitionei 
has during the marriage been guilt} of adultery, or if m 
the opinion of the court he has been guilty— 

(a) of unreasonable delay m presenting or prosecuting 
the petition , or 

( b ) of cruelty towards the other party to the marri- 
age, or 

(c) of having without reasonable excuse deserted, or 
of having without reasonable excuse wilfully 
separated himself or herself from, the other party 
before the adultery complained of , 01 

(d) of such wilful neglect or misconduct as has 
conduced to the adultery, 

179. In any case m which, on the petition of a hus- 
band for divorce, the alleged adulterer is made a co-respon- 
dent or m which, on the petition of a wife for divorce, the 
person with whom the husband is alleged to have committed 
adultery is made a respondent, the court may, after the 
close of the evidence on the part of the petitioner, direct 
the co-respondent or the respondent, as the case may be, to 
be dismissed from the proceedings if the court is of opinion 
that there is not sufficient evidence against him or her 
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180. If 111 am pioceeduigs tm divonc the tespon- 
dent opposes the relief sought, m the case ot piocecdmgs 
instituted t>y the husband, on the giound ot his adulten , 
cruelty 01 desertion, or, in the ease of proceedings instituted 
by the wife, on the ground of her adulteiy, ciueltj 01 
desertion, the court may give to the respondent the same 
rebel to which lie or she would have been entitled if he 
01 she had piesented a petition seeking such i chef 

181. In the ease ot any petition for divorce ot for 
nullity ot maiitage— 

(1) The coitit may, it it thinks fit, direct all neces- 
saiy papets in the inaltei to he sent to His 
Majesty's 1’ioetoi, who shall under the directions 
ot the Attorney-! icnci.il instuict counsel to argue 
hefoie the eoiut any question in i elation to the 
matter which the com t deems to be necessary or 
expedient to have fully aigued, and flis Majesty’s 
Proctor shall be entitled to charge the costs of 
the proceedings as part of the expenses of his 
office 

(2) Any pet son may at any time during the pi ogress 
of the pioceedmgs or hefoie the decree nisi is 
made absolute give information to His Majesty’s 
(doctor of any matter matenal to the due decision 
of the case, and 11 is Majesty’s Proctor may there- 
upon take such steps as the Attorney-Gencial 
considers necessary ot expedient : 

(3) If in consequence ot any such infoimation or 
otherwise His Majesty's Proctor suspects that 
any parties to the petition aie ot have been acting 
in collusion for the put pose of obtaining a electee 
contiary to the justice of the case, he may, under 
the direction of the Attorney-General, after 
obtaining the leave of the court, intervene and 
retain counsel and subpoena witnesses to prove 
the alleged collusion, 

182. — (1) Where His Majesty’s i doctor intervenes 
or shows cause against a decree nisi m any proceedings 
for divorce or foi nullity of marriage, the court may make 
such order as to the payment by other parties to the pro- 
ceedings of the costs incurred by him in so doing or as to 
the payment by him of any costs incurred by any of the 
said parties by reason of his so doing, as may seem just. 
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(2) So far as the reasonable costs incuried by His Appendix g«* 
Majesty's Proctor m so intervening or showing cause are AD >925 
not fully satisfied by any order made under this section 
tor the payment of his costs, he shall be entitled to charge 
the difference as part of the expenses of his office, and the 
Treasury may, if they think fit, order that any costs which 
under any order made by the court under this section His 
Majesty's Pioctor pa>s to any parties shall be deemed to 
be part of the expenses of his office. 

183. — (L) Every decree for a divorce or for nullity §>r C 55vorce ot 
ot marnage shall m the first instance, be a decree nisi not ^lhtyof 

to be made absolute until after the expiration of six 
months from the pronouncing theieof, unless the court by 
general 01 special ordei trom time to time fixes a shorter 
time 

(2) After the pionounung of the decree nisi and 
bctoic the deciee is made absolute, any person may, in the 
piesuibed manner, show cause why the decree should not 
be made absolute by reason ot the deciee having been 
obtained by collusion or by leason ot material facts not 
having been brought betoie the comt, and in any such 
case the court may make the decree absolute, reverse the 
deciee nisi, require furthei inquiry or otherwise deal with 
the case as the court thinks ht 

184. — (1) As soon as any decree for divorce is made of e d?v a orceI & 
absolute, either of the paities to the marriage may, if persons 
there is no right of appeal against the decree absolute, 

marry again as if the prioi marriage had been dissolved 
by death or, if there is such a right of appeal, may so 
marry again, if no appeal is piesented against the decree, 
as soon as the time foi appealing has expired, or, if an 
appeal is $0 piesented, as soon as the appeal has been 
dismissed 

Provided that it shall not be lawful tor a man to 
marry the sister or half-sister of his divorced wife or of 
his wife by whom he has been divorced during the lifetime 
of the wife, or the divorced wife of his brother or half- 
brothex 01 the wife of his brother or half-brother who has 
divorced his brother during the lifetime of the brother or 
half-brother 

(2) No clergyman of the Church of England shall be 
compelled to solemnise the marrige of any person whose, 
former marnage has been dissolved on the ground of his or 
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her adultci}, or shall be liable to any proceedings, penalty 
or censme tor solemnising or rufusmg to solemnise the 
mainage of any such person 

(3) If any minister of any church or chapel of the 
Church of England refuses to perform the marrnage 
service between any peisons who but for his lefusal would 
be entitled to have the service performed m that church or 
chapel, he shall permit any othei mimstei of the Church 
of England entitled to officiate within the diocese m which 
the church 01 chapel is situate to perform the marriage 
service m that church or chapel 

Judicial Separation and Restitution of Conjugal 
Rights 

185. — (1) A petition for judicial separation may be 
piesented to the court eithei by the husband or the wife 
on the ground of adultery or cruelty, desertion without 
cause for not less than two years, failure to comply with a 
decree for restitution of conjugal lights, or on any ground 
on which a dercee for divorce & m*nsd et thoro might have 
been pronounced immediately before the commencement 
of the Matrimonial Causes Act, 1857 

(2) The court may, on being satisfied that the allega- 
tions contained m the petition are true and that there is no 
legal ground why the petition should not be granted, make 
a decree for judicial separation, and any such decree shall 
have the same force and effect as a decree for divorce d 
mensd et thoro had immediately befoie the commence- 
ment of the Matrimonial Causes Act, 1857 

(3) The court may, on the application by petition of 
the husband or wife against whom a decree for judicial 
separation has been made, and on being satisfied that the 
allegations contained in the petition are true, reverse the 
decree at any time after the making thereof, on the ground 
that it was obtained in the absence of the person making 
the application, or, if desertion was the ground of the 
decree, that there was reasonable cause for the alleged 
desertion 

(4) The reversal of a decree for judicial separation 
shall not affect the rights or remedies which any other 
person would have had if the decree had not been reversed 
in respect of any debts, contracts or acts of the wife in- 
curred, entered into or done between the date of the 
decree and of the reversal thereof. 
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186. A petition for restitution of conjugal rights a d 1925 
may be presented to the court either by the husband or the D for 
wife, and the court, on being satisfied that the allegations restitution of 
contained m the petition are true, and that there is no legal nghts gal 
ground why a decree for restitution of conjugal rights 

should not be granted, may make the decree accordingly 

187 . — (1) A decree for restitution of conjugal rights payments m 
shall not be enforced by attachment, but where the applied- ^ttachinent 
tion is by the wife the court, at the time of making the 

decree or at any time afterwaids, may, in the event of the 
decree not being complied with within any time m that 
behalf limited by the court, order the respondent to make 
to the petitioner such periodical payments as may be just, 
and the order may be enforced m the same manner as an 
order for alimony m proceedings for judicial separation 

(2) The court may, if it thinks fit, order that the 
husband shall, to the satisfaction of the court, seeme to the 
wife the penodical payments, and for that purpose may 
direct that it shall be ref ei red to one of the conveyancing 
counsel of the court to settle and approve a proper deed or 
mstiument to be executed by all necessary paities 

Legitimacy Declarations 

188 — (1) Any person who is a natural-born subject oMeVitfmacy 
•of His Majesty, or whose right to be deemed a natural- &c 
bom subject of His Majesty depends wholly or in part on 
his legitimacy or on the validity of any marriage, may, if 
he is domiciled 111 England or Northern Ireland or claims 
any real or personal estate situate m England, apply by 
petition to the court for a decree declaring that the peti- 
tioner is the legitimate child of his parents, and that the 
marriage of hi$ father and mother or of his grandfathei 
and grandmother was a valid marriage or that his own 
marriage was a valid marriage 

(2) Any person who is so domiciled or claims as 
aforesaid, may apply to the court for a decree declaring 
liis right to be deemed a natural-born subject of His 
Majesty 

(3) Applications under subsections (1) and (2) of 
this section may be included m the same petition and on any 
such application the court shall make such decree as the 
court thinks just, and the decree shall be binding on His 
Majesty and all other persons whatsoever: 
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Piovided that the decree of the court shall not pieju- 
dice any pei son — 

(t) if it is subsequently proved to have been obtained 
by fraud or collusion, 01 

( 11 ) unless that person has been cited or made a part) 
to the proceedings or is the heir-at-law, next of 
km, 01 other real or personal 1 epresentative of, 
or derives title under or through, a person so 
cited 01 made a pait) 

(4) A copy of every petition under this section and 
of any affidavit accompan>mg the petition shall be delivered 
to the Attorney-General at least one month befoie the 
petition is presented oi filed, and the Attorney- Genei al 
shall be a respondent on the heanng of the petition and on 
any subsequent proceedings i elating thereto 

(5) In any application under this section such persons 
shall, subject to rules of court, be cited to see proceedings 
or otherwise summoned as the court shall think fit, and any 
such persons may be permitted to become parties to the 
proceedings and to oppose the application 

(6) The provisions of this Act relating to matrimonial 
causes shall, so far as applicable, extend to any proceedings 
under this section 

(7) No proceedings under this section shall aftect any 
final judgment oi decree already pronounced or made by 
any court of competent junsdiction 

Miscellaneous, 

189 — (1) A husband may on a petition for divorce 
or for judicial separation or for damages only, claim 
damages from any person on the ground of adultery with 
the wife of the petitioner 

(2) A claim for damages on the ground of adultery 
shall, subject to the provisions oi any enactment relating 
to trial by jury in the court, be tried on the same principles 
and m the same manner as actions for criminal conversa- 
tion were tried immediately before the commencement of 
the Matrimonial Causes Act, 1857, and the provisions of 
this Act with reference to the hearing and decision of 
petitions shall so far as may be necessary apply to the 
hearing and decision of petitions on which damages are 
claimed. 
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(3) The court may direct in what manner the damages Appendix g. 
recovered on any such petition are to be paid or applied, ad 19.5 
and may direct the whole or any part of the damages to be 
settled for the benefit of the children, if any, of the marri- 
age, or as a provision for the maintenance of the wife. 

190 — (1) The couil ma>, if it thinks fit, on any Alimony 
deciee for divorce or nullity of marriage, order that the 
husband shall, to the satisfaction of the court, seem e to 
the wife such gross sum of money or annual sum of money 
for any term, not exceeding her life, as having regard to 
hei foi tune, if any, to the ability of her husband and to 
the conduct of the parties, the court may deem to be 
reasonable, and the court may for that purpose order that 
it shall be lefened to one of the conveyancing counsel of 
the court to settle and appiove a proper deed or mstiu- 
ment to be executed by all the necessary parties, and may, 
if it thinks lit, suspend the pronouncing of the decree until 
the deed or instrument has been duly executed 

(2) In any such case as aforesaid the couit may if it 
thinks fit, by 01 der, cither m addition to or instead of an 
order under sub-section (1) of this section, dnect the 
husband to pay to the wife during the joint lives of the 
husband and wife such monthly or weekly sum for her 
maintenance and support as the court may think reasonable * 

Piovided that — 

( a ) if the husband, after any such order has been 
made, becomes from any cause unable to make 
the payments, the court may discharge 01 
modify the order, or temporarily suspend the 
order as to the whole or any part of the money 
ordered to be paid, and subsequently revive it 
wholly or m part as the court thinks fit , and 

(b) where the court has made any such order as is 
mentioned in this subsection and the court is 
satisfied that the means of the husband have 
increased, the court may, if it thinks fit, increase 
the amount payable under the order 

(3) On any petition for divorce or nullity of marriage 
the court shall have the same power to make interim orders 
for the payment of money by way of alimony or otherwise 
to the wife as the court has m proceedings for judicial 
separation 
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( 4 ) Where any decree for lestitution of conjugal 
rights or judicial separation is made on the application of 
the wife, the court may make such order for alimony as 
the court thinks just 

(5) In all cases where the court makes an order for 
alimony, the court may direct the alimony to be paid either 
to the wife or to a trustee approved by the court on her 
behalf, and may impose such terms or restrictions as the 
court thinks expedient, and may from time to time appoint 
a new trustee if for any reason it appears to the court 
expedient so to do 

191. — (1) If it appears to the court in any case m 
which the court pronounces a decree for divorce or for 
judicial separation by reason of the adultery of the wife 
that the wife is entitled to any property either m possession 
or reversion, the court may, if it thinks fit, order such 
settlement as it thinks reasonable to be made of the pro- 
perty, or any part thereof, for the benefit of the innocent 
party, and of the children of the marriage or any or either 
of them 

Any instrument made under any order of the court 
made under this section shall be valid and effectual, not- 
withstanding the existence of coverture at the time of the 
execution thereof 

(2) Where the application for restitution of conjugal 
rights is by the husband, and it appeals to the court that 
the wife is entitled to any property, either in possession 
or reversion, or is in receipt of any profits of trade or 
earnings* the court may, if it thinks fit, order a settlement 
to be made to the satisfaction of the court of the property 
or any part thereof for the benefit of the petitioner and of 
the children of the marriage or either or any of them or 
may order such part of the profits of trade or earnings, as 
the court thinks reasonable, to be periodically paid by the 
respondent to the petitioner for his own benefit, or to the 
petitioner or any other person for the benefit of the child- 
ten of the marriage, or either or any of them 

192 . The court may after pronouncing a decree for 
divorce or for nullity of marriage enquire mto the existence 
of ante-nuptial or po^t-nuptial settlements made on the 
parties whose marriage is the subject of the decree* and 
may make such orders with reference to the application 
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of the whole or any part of the pioperty settled either for 
the benefit ot the children of the marriage or of the 
parties to the marriage, as the court thinks fit and the 
court may exercise the powers conferred by this sub- 
section notwithstanding that there are no children of the 
marriage 

193— (1) In any proceedings for divorce or nullit} 
ot marriage or judicial sepaiation, the court may fiom 
time to time, either before or by or after the final deciee, 
make such provision as appears just with respect to the 
custody, maintenance and education of the children, the 
marriage of whose paients is the subject of the proceed- 
ings, or, if it thinks fit, direct proper proceedings to be 
taken for placing the children under the protection of the 
court 

(2) On an application made m that behalf the couit 
ma) , at any time before final decree, m any proceedings 
for restitution of conjugal rights, ot, if the respondent 
tails to comply therewith, after final decree, make from 
time to time all such orders and provisions with lespect to 
the custody, maintenance and education of the children of 
the petitioner and respondent as might have been made by 
interim orders if proceedings for judicial separation had 
been pending between the same parties 

194. — (I) In every case of judicial separation — 

(a) the wife shall, as from the date of the decree 
and so long as the separation continues, be 
considered as a feme sole with respect to any 
property which she may acquire or which may 
devolve upon her, and any such property may 
be disposed of by her m all respects as a feme 
sole and if she dies intestate shall devolve as if 
her husband had been then dead, and 

( b ) the wife shall, during the separation, be consi- 
dered as a feme sole for the purpose of 
contract and wrongs and injuries, and of suing 
and being sued, and the husband shall not be 
liable in respect of her contracts or for any 
wrongful act or omission by her or for any costs 
she incurs as plaintiff or defendant 

Provided that — 

(i) where on any judicial separation 
alimony has been ordered to be paid and has 
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not been duly paid by the husband, he shall 
be liable foi necessaries supplied for the use 
of the wife 

(11) if the wile returns to cohabitation with 
her husband, an} property to which she is 
entitled at the date of her return shall, subject 
to any agreement m writing made between 
herself and her husband wdnle separate, be 
hei separate pi operty 

(m) nothing in this section shall prevent 
the wife from joining at any time dunng the 
sepaiation in the exercise of any joint power 
given to hex self and her husband 

( 2 ) In any case where the decree for judicial sepaia- 
lion is obtained by the wife, any propeity to which she is 
-entitled for an estate in lemamder or reversion at the date 
of the decree, and any property to which she becomes 
entitled as executrix, administratrix or trustee after the 
date of the decree, shall be deemed to be property to which 
this section applies, and for the purpose aforesaid the 
death of the testator or intestate shall be deemed to be the 
date when the wife became entitled as executrix or 
administratrix 

195 . — ( 1 ) Wheie a wife obtains a decree foi judicial 
separation, the decree shall, so far as may be necessaiy for 
the protection of any peison dealing with the wife, be valid 
and effectual until discharged, and the discharge or varia- 
tion of the decree shall not affect any rights or remedies 
which any person would have had, if the decree had not 
been discharged or varied, 111 lespect of any debts, contracts 
or acts of the wife incurred, entered into or done during 
the period between the date of the decree and the discharge 
or variation thereof 

( 2 ) Any person who, in reliance on any such decree 
as aforesaid, makes any payment to or permits any tiansfer 
or act to be made or done by the wife, shall, notwith- 
standing the subsequent discharge or variation of the decree, 
or the fact that the separation has ceased or has been dis- 
continued, be protected and indemnified m the same way in 
all respects as if at the time of the payment, transfer or 
other act the decree were valid and still subsisting without 
variation m full force and effect, 01 the separation had not 
ceased or b^en discontinued, as the case may he, unless at 
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that time that person had notice of the dischai ge 01 varia- Appendix g 
tion of the decree or that the separation had ceased 01 been A p» *9 25 
discontinued 


196, The court may from time to time vary or 
modify any order for the periodical payment of money 
made under the provisions of this Act relating to matn- 
monial causes and matters either by altering the times of 
payment or by increasing or diminishing the amount, or 
may temporarily suspend the order as to the whole 01 any 
part ot the money oidered to be paid, and subsequently 
revive it wholly 01 in part, as the court thinks just 

197. In every case m which any peison is charged 
with adultery with, any party to a suit or m which the Court 
may considei, m the interest of any person not aheady a 
party to the suit, that that person should be made a party 
to the suit, the court may, if it thinks fit, allow that person 
to mteivene upon such terms, if any, as the court thinks 
just 


198. The paities to any proceedings instituted in 
consequence of adulteiy and the husbands and wives of 
the parties shall be competent to give evidence m the 
proceedings, but no witness m any such proceedings, 
whether a party thereto or not, shall be liable to be asked 
or be bound to answer any question tending to show that 
he or she has been guilty of adultery unless he or she has 
already given evidence m the same proceedings m disproof 
of the alleged adultery 

199. — (1) A Secretary of State may order any judge, 
registrar or other officer of any ecclesiastical court m 
England or the Isle of Man, or any other person having 
the public custody or control of any records, books, docu- 
ments or other instruments relating to matrimonial causes 
and matters, to transmit the same at such times, and m 
such manner, and to such places m London or West- 
minster, and subject to such regulations, as the Secretary 
of State may appoint 

(2) If any person wilfully disobeys an order made 
under this section he shall for the first offence forfeit the 
sum of one hundred pounds to be recoverable as a debt m 
the court by any registrar of the principal probate registry, 
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and fot a second or any subsequent oftence the court may, 
by a warrant of committal countersigned by a Secretary of 
State, commit the person so offending to prison for any 
period not exceeding thrt e months 

200* — (1) 1 he seal of the court to be used m respect of 
its jurisdiction in matrimonial causes and matters shall be 
such as the Lord Chancellor may from time to time direct 

(2) All decrees and orders of the court, or copies 
thereof, made in pursuance of the said jurisdiction shall, 
if purporting to be sealed with the said seal, be received m 
evidence m all parts of the United Kingdom without fur- 
ther proof 
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MAINTENANCE ORDERS (FACILITIES FOR 
ENFORCEMENT) ACT, 1920 

f!0 & 1] Geo. V. Ch 3S ) 


CHAPTER 33 t 

An Act to facilitate the enfoi cement m England and 
Ii eland of Maintenance Orders made in other parts of 
His Majesty's Dominions and Protectorates and vice 
versa 

[16th August 1920 ] 

Rh it enacted by the King's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, m this present Parliament 
assembled, and by the authority of the same, as follows 

1. — (1> Where a maintenance order has, whether before Enforcement 
or after the parsing of this Act, been made against any indirefandof 
person by any court in any part of His Majesty's dominions 
outside the United Kingdom to which this Act extends, mHm 
and a certified copy of the order has been transmitted by domwion* 
the governor of that part of His Majesty's dominions to xjnfted thc 
the Secretary of State, the Secretary of State shall send a Kingdom 
copy of the order to the prescribed officer of a court in 
England or Ireland for registration , and on receipt thereof 
the order shall be registered m the prescribed manner, and 
shall, from the date of such registration, be of the same 
force and effect, and, subject to the provisions of this Act, 
all proceedings may be taken on such order as if it had 
been an order originally obtained m the court m which it 
is so registered, and that court shall have power to enforce 
the order accordingly 

(2) The court in which an order is to be so registered 
as aforesaid shall, if the court by which the order was 
made was a court of superior jurisdiction, be the Probate, 

Divorce and Admiralty Division of the High Court, or in 
Ireland the King's Bench Division (Matrimonial) of the 
High Court of Justice in Ireland, and if the court was not 
a court of superior jurisdiction, be a court of summary 
jurisdiction 
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2. Where a court m England 01 Ireland has, whether 
befoieoi after the commencement of this Act, made a 
maintenance Older against any peison, and it is proved 
to that court that the person against whom the order was 
made is resident m some part of His Majesty’s dominions 
outside the United Kingdom to which this Act extends, the 
court shall send to the Secretary of State for transmission 
to the governor of that part of His Majesty’s dominions a 
certified copy of the order 

3* — (1) Where an application is made to a court of 
summary jurisdiction m England or Ireland for a mainten- 
ance order against any person, and it is proved that that 
person is resident in a part of His Majesty’s dominions 
outside the United Kingdom to which this Act extends, the 
court may, m the absence of that person, if after hearing 
the evidence it is satisfied of the justice of the application, 
make any such ordei as it might have made if a summons 
had been duly served on that person and he had failed to 
appear at the hearing, but m such case the order shall be 
provisional only, and shall have no effect unless and until 
confirmed by a competent court m such part of His 
Majesty's dominions as aforesaid 

(2) The evidence of any witness who is examined on 
any such application shall be put into writing, and such 
deposition shall be read over to and signed by him 

(3) Where such an older is made, the court shall 
send to the Secretary of State for transmission to the 
governor of the part of His Majesty’s dominions in 
which the person against whom the order is made 1 $ 
alleged to reside the depositions so taken and a certified 
copy of the order, together with a statement of the 
grounds on which the making of the order might have 
been opposed if the person against whom the order iB > 
made had been duly served with a summons and had 
appeared at the hearing, and such information as the court 
possesses for facilitating the identification of that person, 
and ascertaining his whereabouts 

(4) Where any such provisional order has come 
before a court in a part of His Majesty’s dominions out- 
side the United Kingdom to which this Act extend® for 
confirmation, and the order has by that court been remitted 
to the court of summary jurisdiction which made the 
order for the purpose of taking further evidence, that 
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court or any other court of summary jurisdiction sitting AppemITriC 
and acting for the same place shall, after giving the pres- a d 2920 
cribed notice, proceed to take the evidence m like manner 
and subject to the like conditions as the evidence m support 
of the original application 

If upon the hearing ot such evidence it appears to the 
court that the order ought not to have been made, the 
court may rescind the order, but m any other case the 
depositions shall be sent to the Secretary of State and 
dealt with m like manner as the original depositions 

( 5 ) The confirmation of an order made under this 
section shall not affect any power of a court of sum mar} 
jurisdiction to vary or rescind that order Provided that 
on the making of a varying or rescinding order the court 
shall send a certified copy thereof to the Secretary of State 
for transmission to the governor of the pait of His 
Majesty's dominions m which the original order was con- 
firmed, and that 111 the case of an order varying the 
original order the order shall not have any effect unless 
and until confirmed m like manner as the original order 

(6) The applicant shall have the same right of appeal, 
if any, against a refusal to make a provisional order as he 
would have had against a refusal to make the order had 
a summons been duly served on the person against whom 
the order is sought to be made. 


4 — (I) Where a maintenance order has been made Power of 
by a court m a part of His Majesty's dominions outside fumma?y 
-the United Kingdom to which this Act extends, and the jurisdiction 
order is provisional only and has no effect unless and mmtenuce 
until confirmed by a court of summary jurisdiction m out*oithe & 
England or Ireland, and a certified copy of the order, United 
together with the depositions of witnesses and a statement Kmgdora 
of the grounds on which the order might have been 
opposed has been transmitted to the Secretary of State, 
and it appears to the Secretary of State that the person 
against whom the order was made is resident in England 
or Ireland, the Secretary of State may send the said 
documents to the prescribed officer of a court of summary 
jurisdiction, with a requisition that a summons be issued 
calling upon the person to show cause why that order 
should not be confirmed, and upon receipt of such docu- 
ments and requisition the court shall issue such a summons 
and cause it to be served upon such person. 
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(2) A summons so issued may be served in England 
01 Ireland m the same manner as if it had been originally 
issued or subsequently endorsed by a court of summary 
jurisdiction having jurisdiction in the place where the 
person happens to be 

(3) At the hearing it shall be open to the person on 
whom the summons was served to raise any defence which 
he might have raised m the original proceedings had ht 
been a party thereto, but no other defence, and the certifi- 
cate from the court which made the piovisional ordei 
stating the grounds on which the making of the order 
might have been opposed if the person against whom the 
order was made had been a party to the proceedings shall 

be conclusive evidence that those giounds are grounds on 
which objection may be taken 

(4) If at the hearing the person served with the 
summons does not appear or, on appearing, fails to satisfy 
the court that the order ought n »t to be confirmed, the 
court may confirm the order either without modification 
or with such modifications as to the court after .hearing 
the evidence may seem just 

(5) If the person against whom the summons was 
issued appears at the hearing and satisfies the court that 
foi the purpose of any defence it is necessary to remit the 
case to the court which made the provisional order for the 
taking of any further evidence, the court may so remit the 
case and adjourn the proceedings for the purpose 

(6) Where a provisional order has been confirmed 
under this section, it may be varied or rescinded in like 
manner as if it had originally been made by the confirming 
court, and where on an application for rescission or varia- 
tion the court is satisfied that it is necessary to remit the 
case to the court which made the order for the purpose of 
taking any further evidence, the court may so remit the 
case and adjourn the proceedings for the purpose 

(7) Where an order has been so confirmed, the person 
bound theteby shall have the same right of appeal, if any, 
against the confirmation of -the order as he would have had 
ag ains t the making of the order had the order been an 
order made by the court confirming the order. 
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5 — The Secretary of State may make legislations as 
to the mannei m which a case can be remitted by a court 
authorised to confirm a provisional order to the court 
which made the provisional order, and generally for faci- 
litating communications between such courts. 

6 — ( 1 ) A court ot summary jurisdiction m which an 
order has been registered under this Act or by which an 
ordei has been confirmed under this Act, and the officers 
of such court, shall take all such steps for enforcing the 
order as may be prescribed 
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(2) Every such order shall be enforceable m like 
manner as if the order were for the payment of a civil 
debt recoverable summarily 


Piovided that, if the order is of such a nature that if 
made by the court m which it is so registered, or by which 
it is so confirmed, it would be enforceable in like mannei 
as an Older ot affiliation, the ordei shall be so enforceable 


(3) A wai rant of distress or commitment issued by a 
court of summary jurisdiction for the purpose of enfor- 
cing any order so tegistered 01 confirmed may be executed 
m an} part of the United Kingdom m the same maimer as 
if the warrant had been originally issued or subsequently 
endorsed by a court of summary jurisdiction having juris- 
diction m the place where the warrant is executed 


7. — The Summary Jurisdiction Acts shall apply to Application 
proceedings before courts of summary jurisdiction undei junsdicuon 
this Act m like manner as they apply to proceedings under Act | 
those Acts, and the power of the Lord Chancellor to make v ict c 49 
Tules under section twenty-nine of the Summary Jurisdic- 
tion Act, 1879, shall include power to make rules regulat- 
ing the procedure of courts of summary jurisdiction under 
this Act 


8. Any document purpoitmg to be signed by a judge Ptoofof 
or officer of a court outside the United Kingdom shall, until ^"dTy s 
the contrary is proved, be deemed to have been so signed ofcoeis 
without proof of the signature or judicial or official charac- °° urt 
ter of the person appearing to have signed it, and the officer 
of a court by whom a document is signed shall, until the 
contrary is proved, be deemed to have been the proper 
•officer of the court to sign the document 
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9. Depositions taken m a court m a part of His 
Majesty’s dominions outside the United Kingdom to which 
this Act extends for the purposes of this Act, may be 
leceived m evidence m proceedings before courts of 
summary junsdiction under this Act 

interprets 10, For the purposes of this Act, the expression 

' l0il “ maintenance order ” means an order other than an order 

of affiliation for the periodical payment of sums of money 
towards the maintenance of the wife or other dependents 
of the person against whom the order is made, and the 
expression “dependents” means such persons as that person 
is, according to the law m force m the part of His Majesty’s 
dominions m which the maintenance order was made, 
liable to maintain, the expression “certified copy” m 
relation to an order of a court means a copy of the order 
certified by the proper officer of the Court to be a true 
copy, and the expression “pi escribed” means prescribed 
by rules of court* 

to P frefand a 11* In the application of this Act to Ireland the 

following modifications shall be made — 

(a) The Lord Chancellor of Ireland may make rules 
regulating the procedure of court of summary 
jurisdiction under this Act, and other matters 
incidental thereto 

(b) Orders intended to be registered or confirmed in 
Ireland shall be transmitted by the Sscretary of 
Slate to the prescribed officer of a court m Ireland 
through the Lord Chancellor of Ireland 

(c) The expression “maintenance order” includes an 
order or decree for the recovery or repayment of 
the cost of relief or maintenance made by virtue 
of the provisions of the Poor Relief (Ireland) 
Acts, 1839 to 1914 

Extent of 12.-0) Where His Majesty is satisfied that reci- 

Act procal provisions have been made by the legislature of any 

part of His Majesty’s dominions outside the United King- 
dom for the enforcement within that part of maintenance 
orders made by courts within England and Ireland, His. 


Appendix H 
A D 1920 

Depositions 
to be 
evidence 



Maintenance Orders (Fac for Enfor ) Act, 1920 409 

Majesty may by Older m Council extend this Act to that Appendix h 
part, and thereupon that part shall become a part of His A p *9*q 
Majesty's dominions to which this Act extends 

(2) His Majesty may by Order m Council extend 
this Act to any British protectorate, and where so extended 
this Act shall apply as if any such protectorate was a part 
of His Majesty's dominions to which this Act extends 

13. This Act may be cited as the Maintenance Orders SIlor£ tltle 
(Facilities for Enforcement) Act, 1920 
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Indian Divorces (Validity) Act, 1921 
APPENDIX L 

INDIAN DIVORCES (VALIDITY) ACT, 3921 
(13 & 12 Geo V Ch 18 ) 

CHAPTER 18 , 

An Act to make provision with respect to the validity of 
certain decrees granted m India for the dissolution of 
the marriage of persons domiciled m the United 
Kingdom 

[1st July 1921 ] 

RE it enacted by the King's Most Excellent Majesty, b) 
and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, m this present Parliament 
assembled, and by the authority of the same, as follows — 

1* Any decree granted under the Act of the Indian 
Legislature known as the Indian Divorce Act, 3869, and 
confirmed or made absolute under the provisions of that 
Act, for the dissolution of a mairiage the parties to which 
were at the time of the commencement of the proceedings 
domiciled m the United Kingdom, and any order made by 
the court in relation to any such deciee, shall, if the pro- 
ceedings were commenced before the passing of this Act, 
be as valid, and be deemed always to have been as valid, m 
all respects, as though the paities to the marriage had been 
domiciled m India 

2. This Act may be cited as the Indian Lhvorces 
(Validity) Act, 1921 
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APPENDIX JL 

MATRIMONIAL CAUSES ACTS, 1857—1923 

20 & 21 Vict c 85 (Matrimonial Causes Act, 1857) (a) 

An Ait to amend the Law relating to Divorce and Matri- 
monial Causes m England [28th August, 1857 ] 

1 [Commencement of Act ] 

2 As soon as this Act shall come into operation, all 
jurisdiction now exerciseable by any ecclesiastical couit in 
England m respect of divorces d mensa et thoro, suits of 
nullity of marriage, suits of jactitation of marriage, suits 
for restitution of conjugal rights, and m all causes, suits, 
and matters matrimonial, shall cease to be so exerciseable, 
except so far as relates to the granting of marriage 
licences, which may be granted as if this Act had not been 
passed 

3* [The Court may enforce decrees or ordeis made 
before this Act comes into operation J 

4 [As to suits pending when this Act comes into 
operation ] 

5 Provided, that if at the time when this Act comes 
into operation, any cause or matter which would be trans- 
ferred to the said Court for Divorce and Matrimonial 
Causes under the enactment hereinbefore contained shall 
have been heard before any judge having jurisdiction m 
relation to such cause or matter, and be then standing for 
judgment, such judge may at any time within six weeks 
after the time when this Act comes into operation give in 
to one of the registrars attending the Court for Divorce 
and Matrimonial Causes a written judgment thereon signed 
by him and a decree or order, as the case may require, 
shall be drawn up m pursuance of such judgment, and 
every such decree or order shall have the same force and 
effect as if it had been drawn up m pursuance of a judg- 
ment of the Court for Divorce and Matrimonial Causes 
on the day on which the same was delivered to the 
registrar, and shall be s ubject to appeal under this Act 

(a) Short Title, “ Matrimonial Causes Act, 1857 ” , collective 
title, “Matrimonial Causes Acts, 1857 to 1919” (9 & 10 Geo r 
c 28), 

(b) Short Title, H Statute Law Revision Act, 1892 v 
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c 66. 


Power to 
judges whose 
jurisdiction is 
determined to 
deliver 
written 
judgments 
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6 A? you?/ dry ?7/?y y/za// come mto operation, all 
j 11 usebe non now vested m or exei ciseable by any ecclesias- 
tical court or person m England m 1 espect of divorces d 
mensa < / tho?o, suits of nullity of marriage, suits for resti- 
tution of conjugal rights, 01 jactitation of marriage, and 
m all causes, suits, and matters matrimonial, except m 
1 espect of marriage licences, shall belong to and be vested 
111 Her Majesty, and such jurisdiction, together with the 
jurisdiction confeired by this Act, shall be exercised m 
the name of Her Majesty, in a couit of record to be called 
“The Court for Di voice and Matrimonial Causes ” 

7 No deciee shall hcicafter be made for a divorce a 
mensa it tJuno but in all cases m which a decree fora 
divorce a mensa ct thoro might now be pronounced, the 
court may pi onounce a decree for a judicial separation, 
which shall have the same force and the same consequences 
as a divorce a mensa et thou) now has 

8 [Judges of the Couit ] 

9 [Judge of the Couit of Probate to be the judge 
ordinary | 

10 [Petitions for dissolution of marriage, &c to be 
heaid by thiee judges ] 

11 [Aetmg judge during absence of the judge 
ordinary ] 

12 The Court for Divorce and Matrimonial Causes 
shall hold its sittings at such place or places m London 
or Middlesex or elsewhere as Her Majesty m Council 
shall from time to time appoint 

13 The Lord Chancellor shall direct a seal to be 
made for the satd Court, and may direct the same to be 
broken, altered, and renewed, at his discretion , and all 
decrees and orders, or copies of decrees or orders, of the 
said Court, sealed with the said seal, shall be received 
m evidence, 

14 [Officers of the Court,] 

15 f Power to advocates, barristeis, &c to practise 
in the £ourt] 

(c) Supreme Court of Judicature (Officers) Act, 1079 
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16 A sentence of judicial separation, (which shall 
have the effect of a divorce a mensd et thoro under the 
existing law, and such other legal effect as herein men- 
tioned), may be obtained, either by the husband or the 
wife, on the ground of adultery, or cruelty, or desertion 
without cause for two yeais and upwards 

17 Application for restitution of conjugal rights oi 
for judicial separation on any one of the grounds afore- 
said may be made by either husband or wife, by petition 
to the Com t, [ repealed , as to the judges of assize, by 
Matrimonial Causes Act , 1858, s 19], and the Court or 
judge to which such petition is addressed , on being satis- 
fied of the truth of the allegations therein contained, and 
that there is no legal ground why the same should not be 
granted, may decree such restitution of conjugal rights or 
judicial separation accordingly, and where the application 
is by the wife may make any order for alimony which shall 
be deemed just 
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Repealed 
M C Act, 
185b Jud 
Act 92$, see 
Ss 185, 18 6, 
190 (4) 


18 1 [Provisions as to proceedings before judges of 

19 \ assize repealed by Mat Causes Act , 1858, 
20. j ^ 19] 


21 A wife deserted by her husband may at any time 
after such desertion, if resident within the metropolitan 
•district, apply to a police magistrate, or, if resident m the 
country, to justices in petty sessions, or m either case to 
the Court , for an order to protect any money 01 property 
she may acquire by her own lawful mdustiy, and property 
which she may become possessed of, after such desertion, 
against her husband or his creditors, or any person claim- 
ing under him, and such magistrates or justices or Court , 
if satisfied of the fact of such desertion, and that the same 
was without reasonable cause, and that the wife is main- 
taining herself by her own industry or property, may 
make and give to the wife an order protecting her earnings 
and property acquired since the commencement of such 
desertion* from her husband and all creditors and persons 
claiming under him , and such earnings and property shall 
belong to the wife as if she were a feme sole : Provided 
always, that every such order, if made by a police magis- 
trate, or justices at petty sessions, shall, within ten days 
after the making thereof, be entered with the registrar of 
the county court within whose jurisdiction the wife is 
resident, and that it shall be lawful for the husband, and 
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bee Mat C 
Act 1858, 

SS 7 8, Q, TO 
-8 ViCt C 44 


an} creditor or othei person claiming tinder him, to 
apply to the Court , or to the magistrate or justices by 
whom such order was made, for the discharge thereof 
Provided also, that if the husband or any creditor or 
other person claiming under the husband shall seize or 
continue to hold any property of the wife after notice of 
any such order, he shall be liable, at the suit of the wife 
(■which she is hereby empowered to bring), to restore the 
specific property, and also for a sum equal to double the 
value of the property so seized or held after such notice ds 
aforesaid If any such order of protection be made, 
the wife shall during the continuance theieof be and be 
deemed to have been, during such desertion of her, in the 
like position m all respects, with regaid to pioperty and 
contracts, and stung and being sued, as she would be under 
this Act if she obtained a decree of judicial separation 


Court to ict 
on principle 
of the 

ecclesiastical 

Court 


Heptalol 
Jua Act, 
2925 see Ss 
10, io? 


22 In all suits and pioceedmgs, othei than proceed- 
ings to dissolve an} r marriage, the said Court shall proceed 
and act and give relief on principles and rules which, w 
the opinion of the said Court, shall be as nearly as may be 
conformable to the principles and rules on which the ec- 
clesiastical courts have heretofore acted and given relief, 
but subject to the provisions herein contained, and to the 
rules and ordeis under this Act 


Decree of 
separation 
obtained 
during the 
absence of 
husband or 
Wife may be 
reversed 



toes bet 
* 


See also Mat 
C Act, 2858, 
« 8 



al imony to 
f wife or to her 
trustee. 


23 Any husband or wife upon the application of 
whose wife 01 husband, as the case may be, a decree of 
judicial separation has been pronounced, may, at any time 
thereafter, present a petition to the Court, praying for a 
reversal of such decree on the ground that it was obtained 
m his or hei absence, and that there was reasonable 
ground for the alleged desertion, where desertion was the 
ground of such decree; and the Court may, on being satis- 
fied of the truth of the allegations of such petition, reverse 
the decree accordingly , but the reversal thereof shall not 
prejudice or affect the rights or remedies which any other 
person would have had in case such reversal had not been 
decreed m respect of any debts, contracts, or acts of the 
wife incurred, entered into, or done between the times of 
the sentence of separation and of the reversal thereof. 

24, In all cases m which the Court shall make any 
decree or order for alimony, it may direct the same to be 
paid either to the wife herself 01 to any trustee on ber 
behalf, to be approved by the Court and may impose ahy 
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terms or lestrictions which to the Court may seem ex- 
pedient, and may from time to time appoint a new trustee, 
it for an}' reason it shall appear to the Court expedient so 
to do 

25 In every case of a judicial separation the wife in case of 

shall, from the date of the sentence and whilst the separa- separation the 
tion shall continue, be considered as a jeme sole with res- 2on*§cred 
pect to property of every description which she may a feme 
acquire, or which may come to or devolve upon her, and shV° 

such property may be disposed of by hex m all respects as g ay b a y c ^t e fc 
a feme sole , and on her decease the same shall, m case she Act, isss, 
shall die intestate, go as the same would have gone if her s 7 
husband had been then dead Provided, that if any such yf^Ac? 
wife should again cohabit with her husband, all such pro- x 9 a 5 ,Sei 
perty as she ma> be entitled to when such cohabitation * 194 

shall take place shall be held to her separate use subject, 
howevei, to an} agreement in writing made between her- 
self and her husband whilst separate 

26 In every case oi a judicial separation the wife Also tor ^ 
shall, whilst so separated, be considered as a feme sole for cont P rac?and 
the purposes of contract, and wrongs and injuries, and smng 
suing and being sued m any civil proceeding, and her j^<? e Ace 
husband shall not be liable m respect of any engagement or SeV 
contract she may have entered mto, or for any wrongful s 194 

act or omission by her, or for any costs she may incur 
as plaintiff or defendant Provided, that where upon any 
such judicial separation alimony has been decreed or 
oidered to be paid to the wife, and the same shall not be 
duly paid by the husband, he shall be liable for necessaries 
supplied for her use Provided also, that nothing shall 
prevent the wife from joining, at any time during such 
separation, m exercise of any joint power given to her- 
self and her husband 

27 It shall be lawful foi any husband to pi esent a On^duitery 

petition to the said Court, praying that his marriage may mcest, &c , 
be dissolved, on the ground that his wife has since the cele- £etuJon a for 
bration thereof been guilty of adultery, and it shall be ^ s ^^ r t 1 19n e 
lawful foi any wife to present a petition to the said Court may a be ,as:e 
praying that her marriage ma> he dissolved, on the ground P res « uted 
that since the celebration thereof her husband has been M ep c al Act 
guilty of incestuous adulter}, or oi bigamy with adultery, Jud 

or of rape, or of sodomy or bestiality, or of adultery seeVr*? 
coupled with such cruelty as without adultery would have 
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entitled hei to a divorce a mcnsa at thoro , ox of adullei} r 
coupled with desertion, without xeasonable excuse, for 
two }eais or upwards, and every such petition shall state, 
as distinctly as the nature of the case peirmts, the facts on 
which the claim to have such marriage dissolved is found- 
ed: Provided that, for the purposes of this Act, in- 
cestuous adultery shall be taken to mean adultery com- 
mitted by a husband with a woman with whom, if his 
wife were dead, he could not lawfully contract mamage 
by reason of her being within the prohibited degrees of 
consanguinity or affinity, and bigamy shall be taken to 
mean marriage of any person, being married, to any othei 
person during the life of the former husband or wife, 
whether the second main age shall have taken place within 
the dominions of Hei Majesty or elsewhere 

28 Upon any such petition piesented by a husband, 
the petitioner shall make the alleged adulterer a co- 
respondent to the petition, unless on special grounds, to be 
allowed by the Couit, he shall be excused from so doing, 
and on every petition presented by a wife for dissolution 
of marriage, the Court, if it see fit, may direct that the 
person with whom the husband is alleged to have com- 
mitted adultery be made a respondent , and the parties, or 
either of them, may insist on having the contested matters 
of fact tried by a jury, as hereinafter mentioned 

29 Upon any such petition for the dissolution of a 
marriage, it shall be the duty of the Court to satisfy 
itself, so far as it reasonably can, not only as to 
the facts alleged, but also whether or not the petitioner has 
been m any manner accessory to or conniving at the adul- 
tery, or has condoned the same, and shall also inquire into 
any counter-charge which may be made against the 
petitioner 

30 In case the Court, on the evidence m relation to 
any such petition, shall not be satisfied that the alleged 
adultery has been committed, or shall find that the peti- 
tioner has during the marriage been accessory to or con- 
niving at the adultery of the other party to the marriage, 
or has condoned the adultery complained of, or that the 
petition is pesented or prosecuted m collusion with either 
of the respondents, then and in any of the said cases the 
Court shall dismiss the said petition 
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31 In case the Court shall be satisfied on the evi- p 0 wei to 

dence that the case of the petitioner has been proved, and p^^ce 
shall not find that the petitioner has been m any manner decree for 
accessory to 01 conniving at the adultery of the other party marriage 
to the marriage, or has condoned the adultery complained of, Now only a 
or that the petition is presented or prosecuted m collusion ttefirst m 
with either of the respondents, then the Court shall pro- instance 
mounce a decree declai mg such marriage to be dissolved ^^ 860 , C 

Provided always, that the Court shall not be bound to pro- s 7* 

nounce such decree if 4 it shall find that the petitioner has R^eaitd 
dm mg the mainage ‘been guilty of adultery, or if the i^hsee 
petitioner shall m the opinion of the Court, have been s J 7 8 
guilty of unreasonable delay 111 presenting or prosecuting 

such petition, or of cruelty towards the other party to the 
marriage or of having deserted or wilfully separated him- 
sell 01 herself from the other party before the adultery 
complained of, and without reasonable excuse or of such 
wilful neglect or misconduct as has conduced to the 

adultery Repealed by 

32 [Maintenance J l « w 7 ’ 

33 Any husband may, either in a petition for dis- 192 s, ^ 190 ^ 
solution of marriage, or for judicial separation, or in a Husinnd 
petition limited to such object only, claim damages from ^<igesfrom 
any person on the ground of his having committed adultery adulterer 
with the wife of such petitioner, and such petition shall Crimson ^ 
be served on the alleged adulterer and the wife, unless the Act?* 9*5 J See 
Court shall dispense with such service or direct some s 189 
other service to be substituted, and the claim made by 

every such petition shall be heard and tried on the same 
principles, m the same manner, and subject to the same or 
the like rules and regulations, as actions for criminal 
conversation are now tried and decided in Courts of 
Common Law, and all the enactments herein contained 
with reference to the hearing and decision of petitions to 
^the Court shall, so far as may be necessary, be deemed 
applicable, to the hearing and decision of petitions pre- 
sented under this enactment, and the damages to be 
recovered on any such petition shall in all cases be ascer- 
tained by the verdict of a jury, although the respondents 
or either of them may not appear , and after the verdict 
has been given the Court shall have power to direct m 
what manner such damages shall be paid or applied, and 
to direct that the whole or any part thereof shall be settled 
for the benefit of the children (if any) of the marriage, 
of as a provision for the maintenance of the wife 
27 
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34 Whenevei m an} petition presented b) a hus- 
band the alleged adulteier shall have been made a co-res- 
pondent, and the adulleiy shall have been established, it 
shall be lawful for the Court to order the adulterer to pa\ 
the whole or an} part of the costs of the proceedings. 

35 In any suit or other proceeding for obtaining a 
judicial separation or a decree of nullity of marriage, and' 
on any petition fox dissolving a marriage, the Court may 
from time to time, betoie making its final deciee, make 
such interim orders, and may make such piovision m the 
final decree, as it may deem just and proper with respect 
to the custod}, maintenance, and education of the childien, 
the mama ge of whose patents is the subject of such suit 
or other proceeding, and may, if it shall think fit, direct 
propei ptoceedmgs to be taken foi placing such children 
under the piotection of the Court of Chancei y 

36 In questions ot fact ansing m proceedings under 
this Act it shall be lawtul foi, but, except as herembefoie 
provided, not obligatory upon, the Court to direct the 
truth theieof to be determined before itself or before an} 
one or more of the judges of the said Court, by the 
verdict of a special or common jury. 

37 The Court, 01 any judge thereof, may make all 
such rules and ordei s upon the sheriff or any other person 
foi procuring the attendance of a special or common juiy 
for the trial of such question as may now be made by any 
of the Superior Courts of Common Law at Westminster, 
and may also make any other orders which to such Court 
or judge may seem requisite , and every such jury shall 
consist of persons possessing the like qualifications, and 
shall be struck, summoned, balloted for, and called m like 
manner as if such jury were a jury for the trial of any 
cause m any of the said Superior Courts , and every jury- 
man so summoned shall be entitled to the same rights, and 
subject to the same duties and liabilities, as if he had 
been duly summoned for the ttial of any such cause m 
any of the said Superior Courts , and every party to any 
such pioceedmg shall be entitled to the same rights as to 
challenge and otherwise as if he were a party to any such 
cause. 


Such question 38 When any such question shall be so ordered to 
Sto e wntmg, d be tnec * suc h question shall be reduced mto writing m 
sujdajuryto such form as the Court shall direct, and at the trial the 
° jury shall be sworn to try the said question, and a true 
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verdict to give thereon according to the evidence, and 
upon every such trial the Court or judge siiall have the 
same poweis, jurisdiction, and authority, as any judge of 
any of the said Supenoi Courts sitting at Nisi Pnus 

(Sections 36 to 38 have been 1 epealed by the Admims- 
tiation of Justice Act, 1925) 

39 Upon the trial oi any such question or of any 
issue under this Act a bill of exceptions may be tendered, 
and a geneial or special verdict or vedicts, subject to a 
special case, may be returned, m like manner as m any 
cause tried m any of the said Supenoi Courts, and every 
such bill of exceptions, special verdict, and special case 
respectively shall be stated settled, and sealed m like manner 
asm any cause tried m any of the said Superior Cout Is, and 
where the trial shall not have been had m the Couit foi 
Divorce and Matrimonial Causes, shall be returned into 
such Court without any writ or enot oi other writ, and 
the matter of law m every such bill ot exceptions, special 
verdict, and special case shall be heard and determined by 
the full Courts, subject to such light of appeal as is here- 
inafter given m othei cases 

40 It shall be lawful for the Court to direct one or 
more issue or issues to be tried in any Court of Common 
Law, and either before a judge of assize m any county or 
at the sittings for the trial of causes in London or 
Midddlesex, and either by a special or common jury, m 
like manner as is now done by the Court of Chancery 

(Repealed by the Admmistiation of Justice Act, 
1925) 

41 Every person seeking a decree of nullity of 
marriage, or a decree of judicial separation, or a dissolu- 
tion of marriage, or deciee m a suit of jactitation of 
marriage, shall, together with the petition or other appli- 
cation for the same, file an affidavit verifying the same 
so far as he or she is able to do so, and stating that there 
is not any collusion or connivance between the deponent 
and the other party to the marriage 

42 Every such petition shall be served on the party 
to be affected thereby, either within or without Her Maje- 
sty's dominions, in such manner as the Court shall by any 
general or special order from time to time direct, and for 
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ili?t purpose the Court shall have all the powers conferied 
by a ay statute on the Court of Chancery Provided 
always that the said Court may dispense with t>uch sei vice 
altogether m case it shall seem necessary or expedient so 
to do 

43 The Court may, if it shall think fit, order the 
attendance of the petitioner, and may examine him or her, 
01 permit him or her to be examined or cross-examined on 
oath on the hearing of any petition , but no such petitioner 
shall be bound to answer any question tending to show 
that he or she has been guilty of adultery 

(Repealed now Sec 198 of Jud Act, 1925) 

44 The Court may from time to time adjourn the 
hearing of any such petition, and may require further 
evidence Iheteon, if it shall see fit so to do 

45 In any ease m which the Court shall pronounce 
a sentence of divorce oi judicial separation for adultery of 
the wife, if it shall be to made appear to the Court that 
the wife is entitled to any property either in possession or 
reversion, it shall be lawful for the Court, if it shall think 
proper, to order such settlement as it shall think reason- 
able to be made of such property or any part thereof, for 
the benefit of the innocent party, and of the children of 
the marriage, oi either or any of them 

46 Subject to such rules and regulations as may be 
established as heiem provided, the witnesses m all proceed- 
ings before the Court where their attendance can be had, 
shall be sworn and examined orally m open Couit provided 
that parties, except as hereinbefore provided, shall be at 
liberty to verify their respective cases m whole or in part 
by affidavit, but so that the deponent m every such affidavit 
shall, on the application of the opposite party or by direc- 
tion of the Court, be subject to be cross-examined by or 
on behalf of the opposite party orally in open Court, and 
after such cross-examination may be re- examined orally in 
open Court as aforesaid by or on behalf of the party by 
whom such affidavit was filed 

47 [Court may issue commissions or give orders for 
examination of witnesses who are abroad or unable to 
attend ] 

48. [Rules of evidence in Common Law Courts to be 
observed.] 
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49 The Court may, under its seal, issue writs of 
subpoena or subpoena duces tecum, commanding the atten- 
dance of witnesses at such time and place as shall be therein 
expressed and such writs may be served m any part of 
Great Britain or Ireland, and every person served with 
such writ shall be bound to attend and to be sworn and 
give evidence m obedience thereto, m the same mannei as 
it it had been a writ ot subpoena or subpoena duces tecum 
issued from any of the said Supenoi Courts of Common 
Law m a cause pending theiem, and served in Great Britain 
or Ii eland, as the case maybe [Provion as to witnesses 
affirming or declanng under Common Law Procedure 
Act, 1854 (17 & 18 Viet c 125) 1 

50 All persons wilfully deposing or affirming falsely 
in any proceeding before the Comt shall be deemed to be 
guilty of perjury, and shall be liable to all the pams and 
penalties attached theieto 

51 [< osts ] (See Jud Act, 1925, Sec 50) 

52 [Enforcement of oideis and decrees 1 

53 The Court shall make such lules and regulations 
concerning the practice and procedure under this Act, as it 
may from time to time consider expedient, and shall have 
full power from time to time to revoke or alter the same 

54 [Fees to be regulated ] The said Court may 
make such rules and regulations as it may deem necessaiy 
and expendient for enabling persons to sue m the said 
Court m form& paupens 

55 Either party dissatisfied with any decision of the 
Court m any matter which, according to the provisions 
aforesaid, may be made by the Judge Ordinary alone, may, 
withm three calendar months after the pronouncing thereof, 
appeal therefrom to the full Court, whose dec%s%on shall be 
final 

56 [Appeal to the House of Lords in case of petition 
for dissolution of marriage ] 

57 When the time hereby limited for appealing 
against any decree dissolving a marriage shall have expired, 
and no appeal shall have been presented against such 
decree, or when any such appeal shall have been dismissed, 
or when in the result of any appeal any marriage shall be 


Appendix J» 

Attendance 
of witnesses 
on tlie Court 


Repealed by 
55 & 56 Vic t 
c 19 


Penalties far 
false evidence 


Repealed bj 55 
& 56 v ict 
c 19 

Ibid 


Power to make 
rules, Ac for 
procedure and 
to alter them 
from tune to 
time 


Repealed by 55 
& 56 Viet 
c 19 

Suing m 

forma 

pauperis 


The words 
“whose 
decision shall 
be final ” 
repealed by 
55 & 56 Viet 
c 19 


Repealed by 
31 & 32 Viet 
c 77, 9 2 

Liberty to 
parties to 
marry again. 

See MatC 
Act, x 868, s. 4. 
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No clugyman 
compelled to 
solemnize 
certain 
mairiagts 

Jtnl Act, 

1025, See 
s 1 84 


If minister of 
any church, 

& c , refuses 
to pei form 
marriage 
ceremony, 
any other 
mmistei may 
perform such 
service 


Repealed by s s 
& 56 Viet 
c 19 

Ibid 


Ibid 


Repealed by 
55 & 56 Viet 
C 19, also by 
43 & 43 Viet 
c 78 

Repealed by <55 
& sfi Viet 
c 19 


declaied to be dissolved, but not soonei , it shall be lawful 
for the respective parties thereto to many again, as if the 
pnor marnage had been dissolved by death Provided 
always, that no clergyman, in holy orders of the United 
Church of England and Ireland, shall be compelled to 
solemnize the marnage of any person whose former 
mairiage may have been dissolved on the ground of his 
or her adultery, or shall be liable to any suit, penalty, or 
censure for solemnizing or refusing to solemnize the 
marriage of any such person 

58 Provided always, that when any mmistei of any 
church or chapel of the United Church of England and 
Ireland shall refuse to perform such marriage service 
between any persons who but foi such refusal would be 
entitled to have the same service performed m such church 
or chapel, such minister shall permit any othei minister in 
holy orders of the said united church, entitled to officiate 
within the diocese in which such church or chapel is situate, 
to perform such marriage service in such church or chapel 

59 [No action m England for criminal conversation ] 

60 [All fees, except as heiem provided, to be 
collected by stamps, &c J 

61 Provisions of 20 & 21 Viet c 77, concerning 
stamps for the Court of Probate, to be applicable to the 
purposes of this Act ] 

62 [Expenses of the Court to be paid out of monies 
to be provided by Parliament ] 

63 [Annual ceitificates of proctors, &c ] 


iud 64 [Compensation to proctors ] 


ibid 65, [Salary of judge of Court of Probate ] 

Repealed * 

Officers Act 66 [Power to Secretary of State to order all letters 

1879, 8 29,’ patent, records, &c., to be transmitted from all Ecclesias- 
tic, 1894 R tical Courts, Penalty on disobeying such order ] 
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67 All xules and regulations concerning practice or 
procedure, or firing or regulating fees , which may be made 
by the Court under this Act, shall be laid before both 
Houses of Parliament within one month after the making 
theieof, if Pailiament be then sitting, or if Parliament 
be not then sitting, within one month after the com- 
mencement of the then next session of Parliament 

68 [Yearly account of fees, &c , to be laid before 
Parliament ] 


21 & 22 Vict c 108 (Matrimonial Causes Act, 1858)(c) 
An Art io amend the Act of the Twentieth and Twenty- 
first Victoria , chapter Eighty-five [2nd August, 1858 ] 

] [Judge Ordinal y of the Divorce Court may sit m 
chambers] 

2 [Treasury to cause chambers to be provided ] 

3 [Powers of judge when sitting in chambers ] 

4 The registrars of the principal registry of the 
Court of Probate shall be invested with and shall and may 
exercise with reference to proceedings m the Court for 
Divoice and Matrimonial Causes the same powei and 
authority which surrogates of the official principal of the 
Court of Arches could or might, before the passing of the 
twentieth and twenty-first Victoria, chapter seventy-seven, 
have exercised in chambers with reference to proceedings 
m that Court 

5 In every cause m which a sentence of divorce and 
separation from bed, board, ^ and mutual cohabitation has 
been given by a competent Ecclesiastical Court before the 
Act of the twentieth and twenty-first Victoria, chapter 


(c) Short title, “Matrimonial Causes Act, 1858”, collective title. 
^ Matrimonial Causes Acts, 1857 to 1919“ (9 & 10 Geo 5, c 28) 
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Rules, &c , to 
be laid before 
Parliament 
Words “ or 
fixing or 
regulating 
fees,” 

repealed by <55 
& 0 6 Vict 
c 19 


Repealed by 
42 & 43 Vict 
c 78 


Repealed 5 S & 
56 Vict c 19 


Ibid 


Ibid 


The Regis 
trars to do all 
acts hereto 
fore done by 
surrogates 

Repealed 
Adm of Juts 
Act, 1925, 
s 27 


This section is 
now of little 
practical 
value, unless 
possibly m a 
petition under 
the Legi 
timacy 
Declaration 
Act, 1858 


Repelled 
Adm of Jus 
Act 192s, 
s 27 
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Aonendn: J 

2 \Hn A a ei^lits -tr 1 r aine into operation, the evidence m the case m 
ji T it a\ •' 1 nil slu h sentence was pronounced in such Ecclesiastical 
* ‘ % ’ ho ,t inny whene\ei irora the death o± a witness or fiom 

r>n\ olhci cause it may appear to the Com t reasonable and 
pi opt i , be iceei\cd on the hearing of any petition which 
may he pi esc n led to the said Court for Divot ce and Matri- 
monial Causes. 


\v 1 fc V t i it 

M l»> tiu il 

Ine/es<l m iv 
rtpfily to th« 

Jos ut 

ontu 1 *» 
pi<»n 1 1 

m«»m 1 4 » i\> 
VI*U I Ml I » 
tlu lit 
iU jn sit »1 
JmS ah 

i i 


ISm »»« > 
r« u»t t tin 

P*«P» 5 t V nt 
wtli ta i \t< Ihl 
to *4 

vr*t* ft in lit t 


ft* JmmI* cl 
hfutw tnh 
Jm f.Atl* 
tv 1 


6 Evciy wife deserted by hei husband, whei esoever 
usi<Knt in England, may, at any time aflei such deseilion, 
apply to the said Judge Oidinaiy foi an oidei to piotect 
any money oi ptopexly in b ngland she may have acquired 
oi may m quite by hex own lawful mdustty, and any pxo- 
petty slu mas liavelxcome possessed of, oi may become 
possessed oi alien such descu lion, against hei husband and 
Isis auditors, and any pci son claiming undei him, and the 
Judge Oidinaty shall exercise in respect of every such 
application all the poweis conferred upon the Court for 
Ihvoueand Matnmomal Causes under the twentieth and 
twenty - first \ utoxia, chapter eighty-five, section twenty- 
one 


7 Tin piovisoms contained m this Act, and m the 
said \t t of the tw< nticth and tv\ exit \ -hist Victoria, chapter 
eighty live, inspecting the pxopeity oi a wife who has 
obtained a demee fox judic.il sqiaiatiou oi an ordei for 
piotec tarn, shall be deemed to extend to pxoperly to which 
smb \vi i e has become, oi shall become entitled as executrix, 
admimstutnx, oi tiu&lu, since the sentence of separation 
m the i onnnemement of the descition (as the case may 
be J ; and the death of the testaloi oi intestate shall be 
deemed to be the time when such wile became entitled as 
exeeutnx ot admmistiatt ix 


f)trt*n im 
pwnfioii $f 

mnnum* 

#1 to fit to 
In at*-# im! 
mtU* unfit 
mwtpM, &< * 

#»»«»>«>' 
Jtt4 mt f 


H In eveiy case m which a wife shall undei this Act, 
OI mulct the said Ait of the twentieth and twenty-first 
Victim a, chapter eighty-five, have obtained an older to 
protect Iter earnings oi property, oradeciee foi judicial 
separation, such order or decree shall, until reversed or 
dischaiged, so fai as necessity foi the piotection of any 
person oi corporation who shall deal with the wife, be 
deemed valid and effectual ; and no discharge, variation, or 
reversal of such order or decree shall prejudice or affect 
my right# or remedies which any person would have had 
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m case the same had not been so reversed, varied, or dis- Appendix j 
charged, m respect of any debts, contracts, or acts of the 
wife incurred, entered into, or done between the times of 
the making such order or decree, and of the discharge, 
variation, or level sal thereof , and property of or to which 
the wife is possessed or entitled for an estate m lemamdei 
oi i eversion at the date of the desertion or decree (as the 
case may be) shall be deemed to be included m the protec- 
tion given by the order or decree 

9 Every order which shall be obtained by a wife Order to state 
under the said Act of the twentieth and twenty- first whicifthe 4 
Victoria, chapter eighty- five, or under this Act, for the commenced 
protection of her earnings or property, shall slate the time Repealed 

at which the deseition m consequence whereof the order is Act » 
made commenced , and the order shall, as regards all lq2S 
persons dealing with such wife in reliance theicon, be 
conclusive as to the time when such deseition commenced 

10 All persons and coipoiations who shall, m reh- indemnity to 

ance on any such order oi deciee as aforesaid, make any &c * 

payment to, or peimit any tiansfei or act to be made or payments 
done by, the wite who has obtained the same, shall, not- afterwards” 
withstanding such order or decree may then have been rcversed 
discharged, reversed, or varied, or the separation of the jud e Act d , 
wife from her husband may have ceased, or at some time I 9 2 s 
since the making of the order or decree been discontinued, 

be protected and indemnified in the same way in all res- 
pects as if, at the time of such payment, transfer, or other 
act, such ordei or decree were valid and still subsisting 
without variation in full force and effect, and the separa- 
tion of the wife from her husband had not ceased or been 
discontinued, unless at the time of such payment, transfer, 
or othei act, such persons or corporations had notice of 
the discharge, leversal or variation of such order or 
decree, oi the cessation oi discontinuance of such sepaia- 
tion 


II In all cases now pending, or hereafter to be com- Where alleged 
menced, m which, on the petition of a husband for a co respondent, 
divoicc, the alleged adulterer is made a co-respondent, or or^rhfmao 
m which, on the petition of a wife, the person with whom £ e ^thesmt 
the husband is alleged to have committed adultery is made Repeated*™ * 
a respondent, it shall be lawful for the Couit, after the Jud Act, 
close of the evidence on the part of the petitioner, to aecfx 7 g &e 
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Repealed by 
55 & 56 Viet 
<t 19 


Bills of 
pioctois, 
attormes, &c , 
to be subject 
to taxation 


Power to 
enforce 
decree as to 
costs 

Repealed 
Adm of Jus 
Act, TQ25, 

9 2l 


Judge to have 
authority over 
proctors, &c 


direct such co respondent 01 respondent to be dismissed 
item the suit, it it shall think there is not sufficient evi- 
dence against him or her 

12 [Persons who admunstei oaths under 20 & 21 
Viet c 77, to administer under 20 & 21 Viet c 85 | 

IS The bill of any proctor, attorney, or solicitor, 
for any fees, charges, or disbui sements m lespect of any 
business transacted m the Court foi Divorce and Matri- 
monial Causes, and whether the same was transacted 
befoie the full Court or before the Judge Ordinary, shall, 
as well between proctor or attorney, or solicitor and client, 
as between party and party, be subject to taxation by any 
one of the legistrars belonging to the principal registry of 
the Couit of Piobatc, and the modem which any such 
bill shall be referred for taxation, and by whom the costs 
of the taxation shall be paid, shall be regulated by the 
rules and orders to be made under the Act of the twentieth 
and twenty-first of Victona, chapter eighty-five, and the 
certificate of the registrar of the amount at which such bill 
is taxed shall be subjeet to appeal to the judge of the 
said Court 

14 The Judge Ordinal y of the Court for Divorce 
and Matrimonial Causes, and the registrais of the princi- 
pal registry of the Court of Probate, shall respectively, in 
any case where an Ecclesiastical Court having matrimo- 
nial jurisdiction had, previously to the commencement of 
the Act of the twentieth and twenty-first Victoria, chapter 
eighty-five, made any order or decree m respect of costs, 
have the same power of taxing such costs, and enforcing 
payment thereof, oi of otherwise carrying such order or 
decree into effect, as if the cause wherein such decree was 
made had been originally commenced and prosecuted m 
the said Court for Divorce and Matrimonial Causes; 
Provided, that m taxing any such costs, or any other costs 
incurred m causes depending m any Ecclesiastical Court 
previously to the commencement of the said recited Act, 
all fees, charges, and expenses shall be allowed which 
might have been legally made, charged and enforced ac- 
cording to the practice of the Court of Arches 

15 The Judge Ordinary of the Court for Divorce 
and Matrimonial Causes shall have and exercise, over 
proctors, solicitors, and attorneys practising m the said 
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Court, the like authority and control as is now exercised Repealed 
by the judges of any Com t of equity or of common law Act? 1925 , us 
over persons practising therein as proctors, solicitors, or s -7 
attorneys 

16 [Commissioners may be appointed m the Isle of ^fvtct 

Man, &c , to administer oaths ] c 19 

17 [ Repealed by Matrimonial Causes Act, 1868, 
s 2 ] 

18 [ Judge Ordinary may grant rule msi for new lhxd 
trial, &c ] 

19 So much of the Act ot the twentieth and twenty- Ma ? 1 2 3 c dl A°/t, 
first Victoria, chapter eighty-five, as authorizes application l 8 s f» a J to ’ 
to be made for restitution of "conjugal rights, or for judi- to judges of 
cial separation by petition to any judge of assize, and as ^pealed 
relates to the proceedings on such petition, shall be and 

the same is hereby repealed 

20 [Affidavits before whom to be sworn when parties 
making them reside in foieign parts J 

21 [Affidavits before whom to be sworn m Her ibid 
Majesty's dominions out of England ] 

22 [Persons forging seals or signature, &e , guilty ibid 
of felony ] 

23 [Persons taking a false oath befoie a surrogate, Ibld 
&c , guilty of perjury ] 


22&23Vict c 61 (Matrimonial Causes Aci, 1859 ) (d) 

An Act to make further provision concerning the Court for 
Divorce and Matrimonial Causes [13th August, 1859 ] 

1 [Judges of the Queen's Bench, &c , to be judges 

of the Court J c 19 * 

2 [ Repealed by 23 & 24 Viet c 144, s 4, nad 55 
md 56 Viet c 19 J 

3 [Precedence of the Judge Ordinary ] lbld 


( 1 d ) Short title, “The Matnmomal Causes Act, 1859' , collec- 
tive title, “The Matrimonial Causes Acts, 1857 to 1919" (9 & 10 
Geo 5, c 28) 
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The Lodit 
mas make 
orders as to 
custody. Ac 
of children 
after a final 
deeiee of 
separation, 
&c 

Mat C Act, 
1857, s 3=; 
Repealed 
Jud Act, 
i9^5i se <~ 

B 193 


As to 
nmrtafie 
settlements 
of pm tits 
after final 
rleuee of 
nullity oE 
marriage 
See now Mat 
C Act, 1878 



1925, sec 
s 102 


See Evidence 
Amendment 
Act, 1869 
<32 & 33 Viet 
c 68) 


Repealed 
Jud Act, 
rg2S, see 
as 1 76, 198 


Repealed by 
*5 & 56 Viet 
c 19 


Repealed by 
55 & 56 Viet. 
C* *9 


Ibid 


See s 27 Jud 
Act, 192s* 
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4 The Court, after a final decree of judical separa- 
tion, millit) of marriage, or dissolution of mainage, ma> 
upon application (by petition) for this pm pose make, 
from lime to time, all such oiders and provision with 
respect to the custody maintenance, and education of the 
children, the mainage of whose patents was the subject of 
the deeiee, or for placing such children undei the protection 
of the Court of Chancery, as might have been made by 
such final decree or by interim oiders m case the proceed- 
ings foi obtaining such deeiee were still pending, and all 
orders under this enactment ma> be made b> the Judge 
Oidmai) alone or with 011 c 01 moieof the other judges ot 
the Couit 

5 The Comt, aftei a final deeiee of nullity of 
mainage 01 dissolution oi mainage, maj mqnue into the 
existence of ante-nuptial 01 post-nuptial settlements made 
on the [ aitics whose marriage is the subject of the decree, 
and ma> make such nidus with reference to the application 
of the whole or a poition of the piopeitj settled cither for 
the benefit of the chtldien of the mainage 01 of their 
icspective parents as to the Court shall seem fit 

6 On any petition pi esented by a wife praying that 
her mainage may be dissolved b> reason of her husband 
having been guilty oi adultcty coupled with cruelty, or of 
adultery coupled with desertion, the husband and wife 
lespeclively shall be competent and compellable to give 
evidence oi or relating to such cruelty Ox desertion 

7 [Extension of right to appeal to House of Lords,] 

23 & 24 Vict c. 144 (Matrimonial Causes Act, I860) (*). 

An Act to amend the Procedure and Powers of the Cowl 

for Divorce and Matrimonial Causes 

1 28th August, I860J 

1 j Judge Ordinary may exercise poweis now vested 
in the full Comt, and may call in the assistance of one 
other judge ] 

2 [Judge Ordinary may dnect an) matter to be heard 
by the full Court Appeal to full Court ] 

3 [Repealed by the Matrimonial Causes Act, I868 r 

s 2] 

O) Shoit title, “ The Matrimonial Causes Act, 1860 ” , collec- 
tive title, “ The Matrimonial Causes Acts, 1857 to 1919” (9 & 10 
Geo 6, $.28). 
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4 [Sittings of the full Court,] 

5 In every case of a petition for a dissolution of 
marriage it shall be lawful for the Court, if it shall see fit, 
to direct all necessary papers in the matter to be sent to 
Her Majesty's Proctor, who shall, under the directions of 
the Attorney-General, instruct counsel to argue before the 
Comt any question m relation to such mattei, and which 
the Court may deem it necessary or expedient to have fully 
argued, and Her Majesty's proctor shall be entitled to 
charge and be reimbursed the costs of such proceeding as 
part of the expense of his office 

6 And whereas by section forty-five of the Act of 
the session holden m the twentieth and twenty-first years 
of hei Majesty, chapter eighty-five , it zvas enacted that 
4i In any case m which the Court should pronounce a 
sentence of divorce or judicial separation for adultery of 
the wife , if it should be made appear to the Court that 
the wife was entitled to any property , cither m possession 
or reversion , it should he lawful for the Court , if it should 
think proper , to older such settlement as it should think 
reasonable to be made of such property ot any part thereof , 
for the benefit of the innocent party and of the children 
of the marngc , or cither of them Be it further enacted, 
that any instrument executed pursuant to any order of the 
Court made under the said enactment before or after the 
passing of the Act, at the time of or after the pronouncing 
of a final decree of divorce or judicial separation, shall be 
deemed valid and effectual in the law, notwithstanding the 
existence of the disability of coverture at the time of the 
execution thereof. 

7 Every decree for a divorce shall m the first inst- 
ance be a decree mst, not to be made absolute till after the 
expiration of such time, not less than three months if) 
from the pronoucing thereof, as the Court shall by general 
or special order from time to time direct , and during that 
period any person shall be at liberty, m such manner as 
the Court shall by general or special order m that behalf 
from time to time direct, to show cause why the said 
decree should not be made absolute by reason of the same 
having been obtained by collusion or by reason of material 
facts not brought before the Court , and, on cause being 
so shown, the Court shall deal with the case by making the 

(/) Now six months , see Matrimonial Causes Act, 186S, s $ 
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Court may 
where one 
paity only 
appears, 
require 
counsel to be 
appointed to 
argue on the 
other side 

Repealed 
Jud Act, 
1925, see 
s 181 


Repealed as 
far as the 
words 
* further 
enacted that,” 
55 & 56 Viet 
c 19 

Repealed 
Jud Act, 

192s, see 
s 191. 


Instruments 
executed 
pursuant to 
orders under 
recited 
enactment to 
be valid not- 
withstanding 
coverture 


Decrees 
Repealed 
see ss 181 td 
* 83* Jud 
Act, 1025 
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Collusion 


Extended to 
suits for 
nullity by 
Mat C Act, 
1873, s 1 


Continuance 
of Act 

Repealed 
Jud Act, 

1925 


Amending 
provisions of 
Mat C Act, 
t8s7» s 21, as 
to discharge 
of orders tor 
protection of 
property of 
wives 
deserted by 
their 
husbands 
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cleciee absolute or by leversmg the decree nisi or by 
lequnmg fuither inquiry, 01 otherwise as justice may 
lequne, and at any time during the progress of the cause 
01 before the decree is made absolute any person may give 
information to Her Majesty’s Proctor of any matter mate- 
rial to the due decision of the case, who may thereupon 
take such steps as the Attorney-General may deem necessary 
or expedient, and if from any such mfoimation or other- 
wise the said Proctor shall suspect that any parties to the 
suit are or have been acting m collusion tor the pm pose of 
obtaining a divorce contrary to the justice ot the case, he 
may, under the dnection of the Attorne) Genet al, and by 
leave of the Couit, mteivene m the suit alleging such 
case ot collusion, and 1 etam counsel and subpoena witnesses 
to piove it, and it shall be lawful foi the Court to order 
the costs of such counsel and witnesses, and otherwise, 
aiismg from such intervention, to be paid by the parties or 
such of them as it shall see fit, including a wife if she have 
separate properly , and m case the said Pioctoi shall not 
thereby be fully satisfied with his reasonable costs, he shall 
be entitled to charge and be reimbursed the difference as 
part of the expense of his office 

8 This Act shall continue m foice until the thirty- 
first day of July, one thousand eight hundred and sixty-two, 
and no longer f This section is repealed, and the above 
statute made perpetual by 25 & 26 Viet c 81, a statute 
passed solely for that pm pose, and consisting of a single 
section J 


27 & 28 Vict c 44 (Matrimonial Causes Act, 1864 ) 

An Act to amend the Act relating to Divorce and Matri- 
monial Causes m England , Twentieth and Tzventy-first 
Victoria, Chapter Eighty-Five (g) [14th July, 1864 ] 

1 Where under the provisions of section twenty-one 
of the said Act a wife deserted by her husband shall have 
obtained or shall hereafter obtain an order protecting her 
earnings and property, from a police magistrate, or justices 
m petty sessions, or the Court for Divorce and Matnmomal 
Causes, as the case may be, the husband, and any creditor 
or other person claiming under him, may apply to the Court, 

(g) Short title ' The Matrimonial Causes Act, 1864”, collec- 
tive title, “ The Matrimonial Causes Acts, 1857 to 1919 ” (9 & 10 
Geo. 5, c 28), 
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or to the magistrate or justices by whom such ordci was Repealed 
made for the discharge thereof, as by the said Act autho- comtfjud 
rized , and m case the said order shall have been made by Act, 1925 
a police magistiate, and the said magi sti ate shall have died 
or been removed, 01 have become incapable of acting, then 
111 every such case the husband or creditor, or such other 
person as aloiesaid, may apple to the magistrate for the 
time being acting as the successor or in the place oi the 
magistiate who made the oidci of protection, foi the dis- 
chaige of it, who shall have authont) to make an order 
discharging the same, and an older for discharge of an 
ordei foi pi election ma) be applied tot to and be granted 
by the C ourt, although the older tor protection was not 
made by the Court, and an oidei ioi protection made at 
one pett> sessions may be discharged !>} the justices of am 
latei petty sessions, or b> tin Com! 


29&.J0Vkt c 32 (Matrimonial Cm si s Aci 1866) U) 

An Ac l further to amend the Procedure and Powers of 

flu Court j or Devon e and Matrimonial Causes 

[11th June 1866 | 

Whilklas by the Act passed m the session of Parliament 
hoklen m the twentieth and twenty-first years of the reign Mat c Ace 
of Het present Majesty, intituled “An Act to amend the * 857,s ^ 
Laws 1 elating to Divorce and Matrimonial Causes in juJ e Act, 
England/' it is by the thirty-second section enacted, that ' 925 * 

“the Court may, on pronouncing any deciee for a dissolu- 
tion of marriage, order that the husband shall to the satis 
faction of the Court secure to the wife such gross or 
annual sum of money as to the Court may seem reasonable, 
and for that purpose may refer it to one of the conveyan- 
cing counsel of the Court of Chancery to settle and approve 
of a proper deed to be executed by all necessary parties” 

And whereas it sometimes happens that a decree for a 
dissolution of marriage is obtained against a husband who 
has no property on which the payment of any such gross 
or annual sum can be secured, but nevertheless he would 
be able to make a monthly or weekly payment to the wife 
during thetr joint Eves 

(/«) Short title, 0 The Matrimonial Causes Act, 1866 ” , collec- 
tive title, “The Matrimonial Causes Acts, 1857 to 1919 (9 & 10 

Geo, 5, c. 28). 
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Repealed by 
7 Eclw 7, c 22 

See s igo ? 
jud Act, 

IQ2$ 

Relief to 
respondent 

Repealed 
Jud Act, 

1921; see 
s 1 <So 


Deciee nisi 
not absolute 
till aftei mx 
months 
Extended to 
decrees for 
nullity by 
Mat G Act, 
3873, s 1 
Repealed 
Tucl Act, 
3925, s 183 


Be it therefore enacted, etc 

1 [Power to order monthly or weekly payments to 
wile fiom husband on dissolution of marriage ] 

2 In any suit instituted for dissolution of marriage, 
if the lespondent shall oppose the relief sought on the 
giound, m case of such a suit instituted by a husband, of 
his adult eiy, cruelty, or desertion, or, in case of such a suit 
instituted by a wife, on the ground of her adultery or 
ciuelty, the Court may in such suit give to the respondent, 
on his or her application, the same relief to which he or 
she would have been entitled in case he or she had filed a 
petition seeking such relief 

3 No decree nisi for a divorce shall be made absolute 
until after the expiration of six cal end ai months from the 
pronouncing thereof, unless the Court shall under the 
power now vested in it fix a shorter time 


31 & 32 Vict c 77 (Matrimonial Causes Act, 1868) (0 

An Act to amend the Law relating to Appeals from the 
Court for Divorce and Matrimonial Causes m England 

[31st July, 1868 ] 

Whereas it is expedient to amend the law relating to 
appeals from the Court for Divorce and Matrimonial Causes 
with a view to pi event unnecessary delay in the final deter- 
mination of suits for dissolution or nullity of mai riage 

Be it therefore enacted, etc 

'interpret 1 Throughout this Act the expression “the Court” 

L?on shall mean the Court for Divorce and Matrimonial Causes 

Mat 2 Section fifty-six of the Act of twentieth and 

18 ^ 7 * sect 0 17 twenty-first Victoria, chapter eighty-five, section seventeen 
Actfilss %ad of the Act of twenty-first and twenty-second Victoria, 
c C Act °f g Mat chapter one hundred and eight, and section three of the 
repeal Act of twenty- third and twenty- fourth Victoria, chapter 

one hundred and forty-four, are hereby repealed 


(t) Short title, “The Divorce Amendment Act, 1868 ”, collec- 
tive title, “The Matrimonial Causes Acts, 1857 to 1919“ (9 & 10 
Geo, 5, c 28) 
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3 Either party dissatisfied with the final decision of Appeals tp 
the Court on any petition for dissolution or nullity of Loreto be 
marriage may, within one calendar month after the Zonth°^ 
pronouncing thereof, appeal therefiom to the House of N ^ 
Lords, and on the hearing of any such appeal the House of uade^ded* - 
Lords may eithei dismiss the appeal or reverse the decree S^ssoifttW 
or remit the case to be dealt with in all respects as the J^ess by 
House of Loids shall duecl Provided always, that m suits Court Q 

for dissolution of marriage no respondent 01 co-respondent, RepeaUL , 
not appealing and defending the suit on the occasion of 
the decree nisi being made, shall have any right of appeal & 3* 
to the House of Lords against the decree when made 
absolute, unless the Court, upon application made at the 
time of the pronouncing ot the decree absolute, shall see fit 
to permit an appeal 

4 Section fifty-seven of the said Act of twenty-first ^euy^to * 

Victoria, chapter eighty-five, shall be lead and construed marry again 
with refeience to the time for appealing as varied by f 7 ct * 

this Act, and in cases wheie undei this Act there shall be Re J aIed 
no right of appeal, the parties respectively shall be at Juliet, 
liberty to marry at any time after the pronouncing of the 27 ' 31 

decree absolute. 


'The Divorce Amend- Short title 


5, This Act may be cited as 
ment Act, 1868 ” 

6 This Act shall extend to all suits pending at the 
time when the same shall come into operation, notwith- 
standing that a decree may have been pronounced therein 
Provided, nevertheless, that this Act shall not affect any 
pending appeal, nor shall the same prejudice any subsisting 
right of appeal against a decree already pronounced, pio- 
Vided such appeal be lodged within one calendar month 
after this Act shall come into operation 


Qualified 

retrospective 

operation 

Repealed 
SLR Act, 
1893 


36&37Vict c 31 (Matrimonial Causes Act, 1873) ( k ) 

An Act to extend to smts for Nulhty of Marriage the Law 
with respect to the Intervention of Her Majesty’s 
Proctor and others in Smts m England for dissohin 
Marriages , [16th June, 3873, 

[Preamble ] 

( k ) Short title, “ The Matrimonial Causes Act, 1B73 ; Collec- 
tive title, “The Matrimonial Causes Acts, 1857 to 1910” (9 & 10 
Geo, 5, c. 28) 

23 
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Extension o£ 
sect 7 of Mat 
C Act, i860, 
and sect 3 of 
Mat C Act, 
1866, to suits 
for nullity of 
marriage 

Repealed 
Juri Act, 
1925, seess 
181-1:83 

Short title 

Ihe words 
4 ‘ together 
with ” to 

** n nA p.t, 


repealed by 56 
& 57 Viet 
c 54 

Repealed by 

$6 & 57 Viet 
c. 54 


1 The above-mentioned sections ot the said Act shall 
extend to decrees and suits foi nullity of marriage in like 
manner as they apply to decrees and suits for divorce, and 
shall be construed as if they were herein enacted, with the 
substitution of the words “ a decree for nullity ( of marri- 
age” for the words “decree for a divorce” or “divorce,” 
as the case may require 

2 This Act, together with the Acts specified m the 
schedule to this Act may be cited as “The Matrimonial 
Causes Acts, 1857 to 1873,” and each Act may be cited as 
the Matrimonial Causes Act, of the year m which it was 
passed 

SCHEDULE 

Matrimonial Causes Acis 


41 &42 Vict c 19 (Matrimonial Causes Aci, 1878) (/) 

An Act to amend the Matrimonial Causes Acts 

[27th May, 1878 ] 


Be it enacted, etc . 

Short title 1 This Act may be cited as the Matrimonial Causes 

Act, 1878 

Costs of 2 Wheie the Queen’s proctor oi any other person 

intervention mtervene or show cause against a decree nisi in any 

fuTlct suit or proceeding for divorce or for nullity of marriage, 
the Court may make such order as to the costs of the 
Queen’s proctor, or of any other person who shall inter- 
vene or show cause as aforesaid, or of all and every party 
or parties thereto, occasioned by such intervention or show- 
ing cause as aforesaid, as may seem just, and the Queen’s 
proctor, any other person as aforesaid, and such party or 
parties shall be entitled to recover such costs in like manner 
as in other cases Piovided that the Treasury may, if it 
shall think fit, order any costs which the Queen’s proctor 
shall, by any order of the Court made under this section, 
pay to the said party or parties, to be deemed to be part of 
the expenses of his office 

(l) Short title, " Tne Matrimonial Causes Act, 1878”; collec- 
tive title, “The Matrimonial Causes Acts, 1857 to 1919" (9 & 10 
Geo 5, c. 28). 
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3 The Court may exercise the powers vested in it by Extension of 

the provisions of section five of the Act of the twenty- by Mat ff c! n 
second and twenty-third years of Victoria, chapter sixty- Act, 1859 
one, notwithstanding that there are no children of the ju$ e Act! 
marriage 1925 , see 

s X92 

4 [If husband convicted of aggravated assault, the *1 §59 Vicir 
Couit may order that wife be not bound to cohabit, &c ] c 3JN 

47 & 48 Vict c 68 (Matrimonial Causes Act, 1884) 


An Act to amend the Matrimonial Causes Acts 

[14th August, 1881 ] 


1 [Title M C Act, 1884 ] 


2 

3 

4 

5 

tion ] 


6, 

7 


[Periodical payments m lieu of attachment ] 


[Settlements of wife's property ] 
[Power to vary orders ] 


[Non-compliance with decree deemed to be deser- 


Repealed 
Jud Act, 
1925, see 
s 187. 



1925, see 
s 191 (2) 

Repealed Jud 
Act, 1925, see 
<5 196 


Repealed 
Jud Act, 


1925, see 
ss 176, 185 


[Custody, etc of children ] 


[Act to apply to England only 


Repealed. 
Jud. Act, 


1925, see 
s 193 U) 


7 Edw 7, c 12 (Matrimonial Causes Act, 1907). 


An Act to amend the Matrimonial Causes Acts , 1857 and 
1866 , by extending the Powers of the Court in rela- 
tion to Maintenance and Alimony , and leave to 
intervene . 

[9th August, 1907.] 


Be it enacted, etc . 

1 . ( 1 ) The Court may, if it thinks fit, on any decree Puerto 
for dissolution or nullity of marriage, order that the hus- maintenance 
band shall, to the satisfaction of the Court, secure to his and alimony. 
Wife such gross sum of money or such annual sum of 
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Repealed^ moiie) for any term not exceeding her life as, having 
icgaid to her fortune (if any), to the ability of the hus- 
band, and to the conduct of the paities, it may deem rea- 
sonable, and for that purpose may refer the matter to any 
one of the conveyancing counsel of the court to settle and 
approve of a proper deed or mstument to be executed by 
all necessary parties, and the court may, if it thinks fit, 
suspend the pronouncing of its decree until such deed shall 
have been duly executed 

(2) In any such case the court may, if it thinks fit* 
make an order on the husband for payment to the wife 
during their joint lives of such monthly or weekly sum for 
her maintenance and support as the court may think rea- 
sonable, and any such order may be made either m addition 
to oi instead of an order undei the last preceding sub- 
section : 

Provided that — 

(a) If the husband afterwards from any cause be- 
comes unable to make such payments it shall be 
lawful foi the court to discharge or modify the 
order or temporarily suspend the same as to the 
whole oi any part of the money so ordered to 
be paid, and again to revive the order wholly oi 
m part as the court may think fit, and 

( b ) Where the couit has made any such order as is 
mentioned in this sub-section, and the court is 
satisfied that the means of the husband have 
increased, the court may, if it thinks fit, increase 
the amount payable under the order. 

(3) Upon any petition for dissolution or nullity of 
marriage, the court shall have the same power to make 
interim orders for payment of money, by way of alimony 
or otherwise, to the wife, as it has m a suit instituted for 
judicial separation. 

1 2 Section thirty-two of the Matrimonial Causes Act, 

1857, and section one of the Matrimonial Causes Act, 1866, 
are hereby repealed 

3 In every case, not already provided for by law, in 
which any person is charged with adultery with any party 
to a suit, or m which the cpurt may consider, in the inter- 
est of any person not already a party to the suit, that st*Ch 


Repeal of 
sect 32 of 20 
& 2 'i Viet 

0 8s, and sect. 

1 of 20 & 30 
Viet c 32 

Power to 
allow 

intervention, > 

on-ter-ms. 
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person should be made a party to the suit, the court may, 
if it thinks fit, allow that person to intervene upon such 
terms (if any) as the court ma) think just 

4. This Act may be cited as the Matnmonial Causes 
Act, 1907, and may be cited with the Matrimonial Causes 
Acts, 1857 to 1878 


9 & 10 Geo 5, c 28 (Matrimonial Causes Act, 1919) 

An Act to enable the competent courts m the United 
Kingdom to entertain matrimonial proceedings in 
respect of certain marriages contracted during the 
war by members of His Majesty’s Forces domiciled 
outside the United Kingdom [22nd July, 1919 ] 

Be it enacted, etc 

1 Where a marriage has been contracted m the 
United Kingdom during the present war by a member of 
His Majesty's Forces domiciled m any of His Majesty's 
possessions or protectorates to which this Act applies, the 
competent court in that part of the United Kingdom wheie 
the marriage took place shall, any question of domicile or 
residence notwithstanding, have full jurisdiction and power 
to entertain, hear and deteimme any of the matrimonial 
proceedings specified m the Schedule to this Act, where 
such proceedings are instituted by either party to the marri- 
age, and to make decrees and orders m relation to such 
proceedings, as though the parties to the mainage were 
domiciled or (where the jurisdiction of the court depends 
upon residence) resident m that part of the United King- 
dom, 

Provided that this Act shall not apply in any case 
where the parties to the marriage have at any time since 
the marriage resided together m the country of the hus- 
band's domicile. 

For the purposes ot this section, “the competent 
court" means as respects England and Ireland the High 
Court, and as respects Scotland the Court of Session 

2. This Act applies — 

(a) to any self-governing dominion, as from such 
date as may be prescribed by the legislature of 


Appendix J 



1925 , s 197 


Short title 


Power to 
entertain 
proceedings 


Application of 
Act 
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Short title, 
construction, 
saving, and 
duration 


33 & 34 Viet 
c no 

34 & 35 Viet 
C 49 


Section 


that dominion in any declaration or enactment 
which may be passed applying this Act to such 
dominion , 

( b ) to any of His Majesty’s possessions, not being a 
self-governing dominion, and to any territory 
under His Majesty’s protection, as from such 
date as may be prescribed by Order in Council 
applying this Act to that possession or territory 

The expression “self-governing dominion” means the 
Dominion of Canada, the Commonwealth of Australia, the 
Dominion of New Zealand, the Union of South Africa, 
and Newfoundland 

3 (1) This Act shall, in its application to England, 

be construed as one with the Matrimonial Causes Acts, 
1857 to 1907, and those Acts and this Act may be cited 
together as the Matrimonial Causes Acts, 1857 to 1919, and 
this Act shall, in its application to Ireland, be construed as 
one with the Matrimonial Causes and Marriage Laws 
(Ireland) Amendment Acts, 1870 and 1871, and those Acts 
and this Act may be cited together as the Matrimonial 
Causes and Marriage Laws (Ireland) Amendment Acts, 
1870 to 1919 , and this Act may be cited separately as the 
Matrimonial Causes (Dominions Troops) Act, 1919 

(2) Nothing m this Act shall prejudice or affect the 
jurisdiction of any court with respect to matrimonial pro- 
ceedings, other than that conferred by this Act 

(3) This Act shall not apply to proceedings com- 
menced after the expiration: Of one year from the passing 
thereof 


SCHEDULE 
Matrimonial Causes 

In England, proceedingS'-fOr' divorce, judicial separa- 
tion, and restitution of conjugal rights. 

In Scotland, proceedings for divorce, separation d 
mensd et thoro, and adherence 

In Ireland, proceedings for divorce d mensd et thoro, 
restitution of conjugal rights, and criminal conversation. 
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13 & 14 Geo, 5, c 19 (Matrimonial Causes Act, 1923) 

An Act to amend the Matrimonial Causes Act, 1857 

[18th July, 1923 ] 

Be it enacted, etc 

1* It shall be lawful for any wife to present a peti- 
tion to the Court praying that her marriage may be dis- 
solved on the ground that her husband has, since the 
celebration thereof and since the passing of this Act, been 
guilty of adultery Provided that nothing contained 
heiein shall affect oi take away any right of any wife 
existing immediately before the passing of this Act 

2 The piovisions of the Matrimonial Causes Act, 
1857, set out m the Schedule to this Act are hereby re- 
pealed 

3 This Act may be cited as the Matrimonial Causes 
Act, 1923, and shall be construed as one with, and may be 
cited with, the Matrimonial Causes Acts, 1857 to 1919 

SCHEDULE 

Section twenty-seven, the words “ incestuous adultery 
or of bigamy with ” , and the words “ or of adultery coupled 
with such cruelty as, without adultery, would have entitled 
her to a divorce d mensd ct thoro , or of adultery coupled 
with desertion, without reasonable excuse, for two years or 
upwards 99 , and all the words m the proviso 


Appendix J. 


Right of wife 
to divorce 
husband for 
adultery 

See Jud Act, 
1925, s 176 


Amendment 
of 20 & 21 
Viet c 85* 
s 27 


Short title 


Section 27 
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APPOINTMENT OF GOVERNMENT PROCTORS 
AND RULES MADE T!Y THE GOVERNOR 
GENERAL IN COUNCIL UNDER SFCTION 
I7-A OI< THE INDIAN D1VORCF ACT, 1869 

{See Gazette of India, 1928, Part I, pp 692-693) 

No. F. 928/27.- In persuance of section 17-A of 
the Indian Divoice Act (IV of 1869) the Governor 
General m Council is pleased to appoint each of the officers 
specified m the first column of the annexed Schedule to 
exercise, within the jurisdiction of the High Couit speci- 
fied in the corresponding entiy of the second column 
thereof, the like right of showing cause why a decree for 
the dissolution of marnage should not be made absolute 
or should not be confirmed, as the case may be, as is 
exercisable m England by the King's Proctot 

SCHEDULE 


Name of Officer 

Name of High Court 

(1) Crown Prosecutor, Madras 

Madras High Court. 

(2) Solicitor to the Government 

of Bombay 

(3) Superintendent and Remem- 

brancer of Legal Affairs, 
Bengal 

Bombay High Court 

Calcutta High Couit 

(4) Government Advocate, Unit- 
ed Piovmces 

Allahabad High Court 

(5) Legal Remembrancer, Pun- 

jab 

(6) Government Advocate, 

Burma. 

Lahore High Court 

Rangoon High Court 

(7) Legal Remembrancer, Bihar 
and Orissa 

Patna High Court. 


28-A 
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No. F 928/27-1. — In exetcise of the powets conierud 
b} section 17 A of the Indian Divorce Act (IV of 1069), 
the Governor General in Council is pleased to make the 
following lules — 

1. These rules may he called the Indian Divokc 
(Domiciled Parties) Intel vention Piocecdings Rules, 19211 

In these lules unless thcie is an) thing lepugnant 
m the subject or context — 

<f Act” means the Indian Divoicc Act, (IV of 1859) , 

“ Officer ” means an otficei appointed undci section 
17-A of the Vet to exercise the like light of 
showing cause that a decice ±oi the dissolution 
of marriage should not be made absolute oi 
should not be confirmed, as the case may be, 
as is exercisable m England by the King’s 
[doctor , 

“ Pleader ” means any peison entitled to appeal and 
plead foi another m Court, and includes an 
advocate, vakil and an attorney of a High 
Court, and “ proceedings ” means a suit oi 
proceedings under the Act 

3. (1) If any person during the progress of a pi ex- 

ceeding oi befoie the deciee ms% is made absolute gives 
information to the officer on an) matter material to the 
due decision of the case, the officer may take such steps as 
he considers necessary or expedient 

(2) If, m consequence of any such information or 
otherwise, the officer suspects that any pai tics to the peti- 
tion are or have been m collusion for the purpose of 
obtaining a decree contrary to the justice of the case, he 
may, after obtaining the leave of the Court, intervene and 
produce evidence to prove the alleged collusion 
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4. (l) When the officei desnes to show cause Appendix k 
against making absolute a electee nisi, he shall enter an 
appearance m the proceeding m which such decree msi has 

been pronounced and shall, within a time to be fixed by 
the Coutt, file his plea setting forth the grounds upon 
which he desnes to show cause as aforesaid, and a certifi- 
ed copy of his plea shall be seived upon the petitioner or 
peison m whose favoui such deciee has been pronounced or 
his pleader On enieimg an appeal ance the officer shall 
be made a paity to the pioceedings and shall be entitled to 
appear m person oi by plcadei 

(2) Wheie such plea alleges the petitioners adultery 
with an) named peison, a certified copy of the plea shall 
be seived upon each such peison omitting such part theie- 
of as contains an allegation m which the person so served 
is not named 

(5) All subsequent pleadings and pioceedings m 
l espect of such plea shall be filed and earned on m the 
same manner as m i espect of an original petition undei 
the Act, except as heremaftei provided 

(4) If the charges contained m the plea of the officei 
aie not denied oi if no answer to the plea of the officer is 
filed within the time allowed oi if an answer is filed and 
withdrawn oi not piocecded with, the officei may apply 
forthwith fot the rescission of the decree in si and 
dismissal of the petition. 

5. Where the officer intervenes and shows cause 
against a decree nisi m any proceedings foi divorce, the 
Court may make such oulers as to the payment by othet 
parties to the pioceedings of the costs incurred by him in 
so doing oi as to the payment by him of any costs mcui red 
by any of the said parties by xeason of his so doing, as may 
seem just, 

(S<L) J. A SHTLL1DY, 

Ofjtj Joint Secy to the Govt of India 
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APPENDIX L. 

RULES MADE BY THE MADRAS HIGH COURT 

UNDER SECTION 16 (2) OF THE INDIAN 
DIVORCE ACT, 1869 

( Sec Foil St . Geoige Gazette, 1930, Part II, p 458 ) 

In exercise of the poweis conferred by section 16 (2) 
of the Indian Divorce Act, IV of 1869, the High Court 
hereby makes the following Rules The Rules shall sup- 
plement the Indian Divoice (Domiciled Parties) Interven- 
tion Pioceedmgs Rules, 1928, framed by the Governor 
General in Council — 

1. Any person other than the officer appointed under 
section 17-A of the Act wishing to show cause against 
making absolute a decree msi shall, if the Court so permits, 
apply m the petition m which such decree nisi has been 
pronounced, and at the same time file affidavits setting 
foith the facts upon which he relies Such applications 
shall be moved in open Couit 

2. Unless the Court otherwise orders, notice of the 
application and certified copies of the affidavits shall be 
served upon the officer and the party or the pleader of the 
party in whose favour the decree nisi has been pronounced 
not less than five clear days before the return-day 

3. The party in the petition in whose favour the 
decree nisi has been pronounced may, unless the Court 
otherwise orders, within thiee clear days from the date of 
service of the notice and affidavits, file affidavits m answer* 

4. The person showing cause against the decree msi 
being made absolute shall then be served with certified 
copies of the affidavits m answer and he may thereupon, 
unless the Court otherwise orders, file within three clear 
days from the date of service, affidavits m reply 

5. Certified copies of the affidavits in answer and 
affidavits m reply shall also be served on the office. 
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ABANDONMENT — 96 

ABATEMENT — 

by death of petitioner, 146 
respondent, 146 
leconciliation of parties, 151 

ABSENCE— 

on business does not amount to desertion, $8 
reversal of decree of judicial separation obtained in respon- 
dent’s 189 

ABUSE— 

does not amount to cruelty, 92 

ACCESS TO CHILDREN— 
see ‘Custody of Children’ 

ACCESSARY TO ADULTERY— 

adulter} brought about by petitioner’s agent, 117 

husband 116 

meaning of 116 

ACT— 

applicability of, 2 

amendment of Indian Divorce — by Act xxv of 1926, 3 

xxx of 1927, 3 


ADJOURNMENT— 
of hearing, 303 

ADMISSION— 

by respondent of adultery, 57 — 59 

corroboration of 77 

no decree on — only, 124 

not evidence against co-respondent, 59 

petition based on respondents 59 

ADULTERER- see Co-Respondent 
alleged — dead, 112 

foreigner, 113 
Ruling Prince, 114 

claim for damages against 208—213 

dispensing with alleged 107 — 112 

husband may claim damages from- — 208— 213 
name of alleged— not known to petitioner, 111 
right of— on countercharge to mteivene, 115, 335, 342, 3 66 

service of copy petition on 335, 342, 350, 360 

to be co-respondent, 107 
want of evidence against alleged — -113 
when liable for costs, 215—217 
not liable for costs, 218 


29 
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ADULTERESS— 

if party to suit, 114, 

may apply for leave to intervene, 114, 335, 342, 366 

service of copy petition on 293, 335, 342 368 

service of Notice of suit on 335, 342, 364, 366, 

ADU1 TERY— 51-80 
admission of- — 57, 59, 
after decree nisi, 156, 

bigamy with 29, 33, 69, 

brothel, visiting, 60, 

brought about by petitioner's agent, 117, 
clergymen not obliged to solemnize marriage of persons proved' 
guilty of 311 

committed in ignorance of fact, 51 

condonation of 124—129, 

conduct conducing to — —119, 
confession of 57 

contraction of venereal disease, proof of 61 62, 

countercharge of 115, 

decree m previous suit to prove 65, 

discovery tending to show 80 

evidence of 52 — 56 

false charge of— if constitutes cruelty, 91 
ground for dissolution of marriage, 43 
judicial separation, 177 

hotel evidence to prove 63, 

incestuous 29, 

living in 57, 

maintenance of wife guilty of 241, 245 

marriage with another woman with 24, 33 

meaning of 51 

of wife under compulsion, 51 

petitioner accessary to respondent's 116, 

conivmg at 117—119, 

petitioner’s— how far a bar to relief, 135—142 
pleadings, 79, 

presumption of 67—68, 

prior to marriage, not to be pleaded, 45 
proof of 51 

respondent’s conduct conducing to petitioner’s 119 

subsequent to date of petition, 78, 
decree msi, 156 

venereal disease, contraction of, proof of 61, 62, 

visiting brothel, proof of 60, 

wife guilty of — entitled to maintenance, 241, 245 

AFFIDAVIT— 

m application for alimony, 354, 
m application for making decree mst absoloute, 345 

verification of case by 296 

when evidence by — allowed, 286, 339, 352, 371, 

AFFINITY— 

marriage within — prohibited degrees of consanguinity or* 
— void, 167 — 168 

table of consanguinity and 324—325 
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ALIMONY, Pendente Lite— 227-238 
after decree absolute, 345 
nisi, 237 

husband's death, 238 

application by wife for 354, 376 

arrears of 233 

children to be considered in allotting 234 

colourable or fraudulent assignment of husband's property 
does not affect 233 

considerations for Court whilst allotting 234-235 

duration of 238, 377 

execution of orders for 305 

husband’s nett income for allotting 235-236 

increase or reduction of amount of 238, 377 

m suit for dissolution of marriage, 229 
judicial separation, 230, 
nullity of marriage, 230 
restitution of conjugal rights, 231 
no order for — after decree absolute, 345 
not provable in insolvency, 251 
payable from date of citation, 236 
pending appeal or application for review, 237, 238 
proceedings may be suspended till — paid, 233 
service of petition on husband, 231, 354 
stay of proceedings till — paid, 233 

variation of order for 238, 377 

what proportion of husband’s income, 234 

when husband excused from payment of 232 

insolvent, 232 
poor, 232 

King’s Proctor intervenes, 238 
wife found guilty of adultery, 233 
having independent means, 231 
supported by co-respondent, 232, 236 
undergoing sentence of imprisonment, 232 

ALIMONY, Permanent — 239 - 254 , 354 
after decree abolute for dissolution, 240 
husband’s death, 238 

allowance under deed of separation, how affected by 242 

application for — —377 

bankruptcy of husband does not affect 251 

charge on husband’s estate for 250 

compassionate allowance is not 241 

conduct of parties to be considered in allotting 245 

date of commencement of 377 

deduction claimable by husband, 235, 246 

deed of separation does not affect 242 

“Dum Sola et Casta” clause in orders for 248 

execution of orders for 305 

execution of proper instrument for securing 239 

gross sum for 247 

husband's nett income for 235-236 

inalienable, 251 

increase in amount of 254, 377 

insolvency of husband does not affect payment of 251 
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ALIMONY, Pei manent — ( continued ) 

m suit for dissolution of marriage, 240 
judicial separation, 244 
nullity of marriage, 254 
lump sum payment foi — —247 

modification or discharge of order for 252 

applicant to be present m India at the time 
of, 339, 345 

monthly or weekly payment for 248 

no order for — without a decree of Divorce Court, 251 
not alienable, 251 
not attachable, 251 

not payable after husband's death, 238 
payment of — to wife or to her trustee, 255 
petition for 377 

principles to be applied m allotting 243, 246 

quantum of — 243 

reduction of amount of 253, 377 

securing — —247 

when parties domiciled m Scotland, 339 
service of petition for — on husband, 355, 377 

suspension of order for 252 

to commence from date of final decree, 3 7 7 
to guilty wife, 241, 245 

variation of order for 252, 254, 377 

what proportion of husband's income, 243, 245 
when deed of separation is existing, 242 

wife supported by co-respondent, 242 

ALLEGED ADULTERER— 
see Adulterir 
fee Co-Respondent 

ALLOWANCE TO WIFE— 

compassionate 241 

how far affects question of alimony, 242 

husband's liability for ‘necessaries' when 184 

no answer to a charge of wilful desertion, 98 
suit for judicial separation, 179 

AMENDMENT OF PLEADINGS— 
of answer, 79, 367 
petition, 367 

service of amended pleadings, 367 

ANNUAL OR GROSS SUM— 

Court has no powei to order husband to pay 247 

securing- 247 

ANNULMENT OF MARRIAGE— 
for bigamy, 170 
fraud, 171 

impotence, 161 el seq 
insanity 168 

undue publication of banns, 173 
want of free consent, 1 71 
provision for children on 176 
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ANSWER — 

amendment of 367 

reply to 351 

service of copy of — on alleged adulterei m countercharge, 33 6 * 
343, 367 

verification of 336, 343, 351, 367 

ANTE-NUPTIAL— 

agreement to live separate, void, 101 
incontinence not to be pleaded, 45 
settlement, variation of, 263 

ANTE-NUPTIAL AGREEMENT— 
to live separate, void, 101 

ANTE-NUPTIAL INCONTINENCE— 
not to be pleaded, 45 

ANTE-NUPTIAL SETTLEMENT— 
power of Court to vary 263 

APPEAL— 304— 308 
from decrees, 306 
orders, 305 
limitation for 44 

no — against an order for costs only, 307 
light of — to His Majesty in Council, 308 
security for wife’s costs of 222 

APPOINTMENT— 

of Government Proctor, 441 

Judges under the Ind & Col Div Juris Act, 332 
medical inspectors, 167 

APPOINTMENT, POWER OF— 

when guilty party deprived of 271 

ATTACHMENT BEFORE JUDGMENT— 286 

BANKRUPTCY— 

alimony not provable in 251 

husband’s — does not affect payment of alimony, 251 

BANNS— 

marriage void for undue publication of 173 

non-publication of — effect of, 173 

publication of 173 

wrong particulars given in — effect of, 174 

BAR TO RELIEF— 

adultery of petitioner, 135 

collusion, 129 

condonation, 124 et seq 

conduct conducing to adultery, 119 

connivance, 117 

cruelty of petitioner, 95 

deed of separation, 99 
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BAR TO RELIEF — (continued) 
desertion by petitioner, 107 
discretionary, 138 
petitioner’s misconduct, 135 
undue delay, 132 

BASTARD— 

birth of a— is proof of adultery, 74, 111 
BESTIALITY— 

ground for dissolution of marriage, 71 

BIGAMY— 29— 31 

burden of proof m 33 

ground for dissolution of marnage, 33 

nullity of marriage on the ground of 170 

what is — — 29 
with adultery, 33, 69 

BOMBAY HIGH COURT (DIVORCE) RULES— 341— 347 

BONAFIDES— 

want of — bai to suit, 101, 13*4 

BRITISH SUBJECTS- 

apphcability of Act to— resident m Indian States, 2 

BROTHEL— 

visiting — is proof of adultery, 60, 

BURDEN OF PROOF— 

to establish connivance, 120 
insanity, 169, 
lucid interval, 170 

CALCUTTA HIGH COURT (DIVORCE) RULES— 348-359 

CAMERA, IN— 300-303 
hearing 301 

power of the Court to hear cases 300 — 303 

when cases heard 302 

CHILDREN— 

access to 277, 279, 335, 379 

custody of 273 et seq 

damages applied for tire benefit of- 213 

maintenance of 279 

minor 24, 276 

settlement, variation of, for the benefit of- 271 

CIVIL PROCEDURE CODE— 

proceedings under Act regulated by 284 
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'CLERGYMEN— 

entitled to call for divorce proceedings, 311 
must permit use of church for solemnization of marriage of 
divorced persons, 311 

not obliged to solemnize marriage of divorced persons, 311 

CLOSED DOORS— 

hearing of cases with 301 

power of Court to hear cases with 300 — 303 

COHABITATION— 

offer to resume 101 

rule of triennial — no longer law, 165 
withdrawal from — , what amounts to, 103 

COLLUSION— 129-131, 

absence of — to be stated in petition, 287, 334, 342, 349, 364 

bar to relief, 123 

between agents of parties, 130, 

Court to satisfy itself of the absence of 122, 123 

ground for intervention, 145, 148, 153, 

King’s Proctor to give particulars of 131, 

responsibility of legal advisers regarding 131 

what is 129, 

COMMISSION— 

examination of witnesses on 297 

COMMITTEE OF LUNATIC— 
may institute proceedings, 288 

COMPROMISE— 

non-confirmation of d cree mst on 151 

of suit for nullity, 164 
wife’s costs on 223 

CONDONATION— 124-129 

by deed, 127 
husband, 125 
wife, 129, 
conditional, 126, 
need not be pleaded, 129, 
pleadings, 129 
question of fact, 124, 
to be conclusively establishad, 129, 
what is 124 — 125, 

CONDUCT CONDUCING TO ADULTERY— 
bar to relief, 119 * 


CONFESSION OF ADULTERY — 57-59 
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CONFIRMATION OF DECREE NISI— 

applications foi alimony and custody to be made to District 

Court on 150 

of dissolution of marriage, 149 
nullity of marriage, 175 

High Court may deal with question of damages on 151 

High Court to review the whole case before 150 

CONFRONTATION, DECREE OF— 
now obsolete, 50 

CONJUGAL RIGHTS— 

defences to suit for 203 

suit for 196 

CONNIVANCE— 117-119 
bar to relief, 117 
burden of proof, 120 

delay may be construed as 132, 133 

duty of Court as regards 121 

petition to state absence of 287, 334, 342, 349, 364 

what is 117 

CONSANGUINITY— 

marriage within prohibited degrees of — and affinity, void, 
171—173 

table of— and affinity, 324-325 
CONSENT- 

to marriage obtained by force or fraud, effect of, 171 
want of fiee — to marriage, effect of, 171 

CONSTRUCTIVE CRUELTY— 
what is 88-89 

CONSTRUCTIVE DESERTION— 
what is 103-104 

CONTRACT OF MARRIAGE— 

deaf and dumb persons may enter into 170 

when valid, 5 

who can enter into 159, 169, 170 

CO-RESPONDENT — 107-1 1 6 

alleged adulterer to be 108-109, 335, 342, 349, 361- 

costs against — 

of King’s Proctors’ intervention, 157 
suit, 215 

variation of settlement, 217 

damages against 208 et seq 

death of — effect of, 112 
foreigner, 113, 

Ruling Prince cannot he made 114 

dispensing with— — 109 
evidence of — -76 

name oL—not known to petitioner, 111 
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CO-RESPONDENT — {continued) 

no provision m Act for making alleged adulteress 114 

lespondent’s admission of guilt is no evidence against 59 

icspondent not to be asked to furnish address of 113 

want of evidence against 113 

when dead, 112 

when not a British subject, 114 
to countercharge entitled to intei vence, 115, 335 

CORROBORATION— 

of admission or confession of adulter}, 77 
of evidence of cruelty, 94 
of petitioner's evidence, 77 

COSTS— 213-227 

against co-respondent, 215, 217 

Court’s discretion in awarding 215 

failure of husband to furnish security for 
wife’s — effect of, 221 

husband’s liability for wife’s 218 

incurred by wife not limited to amount of security, 223 

next friend’s liability for 224 

of intervention of King’s Proctor, 157 
order varying settlement, 217 

parties goveined by the Indian Succession Act, 219 
unsuccessful wife, 222 
wife having separate property, 221, 346 
pendente hte , 219 
security for — of appeal, 22 2 

suit, 218, 219, 316, 356, 383 

Solicitor's lien for 227 

right to 226 

successful wife entitled to 221 

taxation of 227 , 346, 356, 382 

when co-respondent not liable for 218 

husband dies before trial, 225 
husband sues in forma pauperis, 221 
respondent denies jurisdiction of Court, 225 
suit abates, 224 

which was compromised is continued, 224 
wife withdraws petition, 225 

COUNSEL— 

duty of-- — 137 

COUNTERCHARGE— 

alleged adulterer to — entitled to intervene, 115 

Court to mquiie into 116 

relief to respondent on proof of- 114 

COUNTERCLAIM— 

dismissal or withdrawal of petition does not a fleet — -144 
when allowed, 143 



INDEX 


{54 


COURT— 

confinnation of decree of District 149, 175 

duty of 121 

to be satisfied of the absence of collusion or connivance 12~ 
duty of Counsel and Solicitor to 131, 137 

COVENANT— 

not to claim increased allowance how far enforceable, 242 

CRIMINAL CONVERSATION— 
action foi — abolished, 313 

CRUET, TY— 80-94 

cannot be pleaded m answer to a suit foi dissolution on ground 
of adultery, 179 

communication of venereal disease is 89 

condoned— may be revived by subsequent offence, 127 
constructive — what is, 88 — 89 

corroboration of evidence of 91 

effect of husband's — on wife’s health, 86 
ground for judicial separation, 177 

insanity of one of the spouses, whether amounts to 93, 94 

legal — what is, 80 et seq 

petty domestic quarrels, not 91 

physical violence, how far 83 

pleadings in respect of 94 

single act of violence, whether 84 

venereal disease, communication of, is 89 

what amounts to 80 et seq 

what does not amount to 90 

wife’s— towards husband, 92 

•CUSTODY OF CHILDREN— 273-283 
above sixteen years of age, 382 
access to children, 277, 279, 355, 379 

application for 276, 355, 379 

born out of wedlock, 283 

innocent party pnma facie entitled to 281 

insanity of wife, 282 

in suit for restitution of conjugal rights, 277 

interests and welfare of the children to be paramount, 275 

intervention of third parties for 277 

no order for — on dismissal of petition, 280 
not to be removed outside Court’s jurisdiction, 346 
on final decree, 280 
pendente hte , 278 

service of petition for 355 

to guilty party, 277, 282 

wide discretion to Court m making orders for 278, 279, 280 

DAMAGES — 

assessment of 208—210 

measure of 211 

not affected by co-respondent’s financial position, 209 
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DAMAGES — (contain ed ) 

onm on husband to prove 210 

petition to specify amount of 211 

principles for assessing 208 — 210 

settlement of -for wife and children, 213 
to be compensatory and not punitive, 208—210 

DEAF AND DUMB PERSONS— 
competency of — to marry, 170 

DEATH- 

of co-respondent, effect of, 112 
husband terminates alimony, 238 
petitioner terminates suit, 146 
respondent terminates suit, 146 

DECREE ABSOLUTE— 

application for 338, 345, 354, 375 

effect of 146 

m suit for nullity, 147 

maintenance may be allotted after 240 

not made — until after the expiration of six months from 
decree tmi, 146—148, 338, 345, 353 

variation of settlements after 262 

when decree nisi is made 146, 147 

not made 153 — 157 

DECREE OF CONFRONTATION— 
now obsolete, 50 

DECREE OF JUDICIAL SEPARATION — 
grounds for 177 

liability of husband for ‘necessaries’ supplied to wife aftei— — 
183—188 

protection order valid before 312 

reversal of 189, 352, 373 

substituted for divorce a niensa et thoro , 177 
wife’s legal position after 180 — 183 

DECREE IN PREVIOUS SUIT— 
as proof of adultery, 65 

DECREE NISI - 

adultery of petitioner after 156 

application for making — absolute, 338, 345, 354, 375 
decree for dissolution to be — in the first instance, 145, 146 

death of petitioner or respondent after 146 

does not terminate relationship of husband and wife, 146, 151 
m suit for nullity, 146 
intervention after 148 

not a decree within the purview of the term in the Civil 
Procedure Code, 146 

not made absolute until after the expiration of six months. 

146, 148, 338, 345, 353 
service of 344 

showing cause against 148, 152, 157, 336, 344, 353, 374, 441 
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DEED OF SEPARATION — 

existence of — how far affects suit for restitution, 200 
variation of 267 

DEFINITIONS — 22-25 

DEGREES— 

marriage within prohibited 2^, 167, 168 

table of prohibited — of consanguinity and affinity, Ul-325 

DELAY— 132-135 

must be satisfactorily accounted for, 184 
must be unreasonable to bar relief, 132 
when excused, 132, 134, 135 

DEMAND FOR CO-HABITATION— 

written before instituting suit for restitution of conjugal' 

rights, 198 

DESERTION— 95-107 

absence on business is not 98 

ante-nuptial agreement to separate affects question of 101 

commencement of 195 

constructive 103 

for two years or upwards, 105 

meaning of 95 

must be wilful, 97 

offer to resume co-habitation, how far affects question of 101 

pleadings, 107 

separation by mutual consent is not 99 

what constitutes 95, 98 

what does not constitute 98 

what is a bar to relief for 107 

without reasonable excuse or reasonable cause, 104 

DETECTIVE— 

employment of private 66 

DISCRETION— 

Court’s— in allotting alimony or maintenance, 241 
awarding costs, 215 

question of access to or custody of children, 279 
to be judicially exercised, 215 
to grant relief to the guilty petitioner, 138 
impotent party, 162 

pleading to contain a prayer for the exercise of Court’s- — —369 

DISEASE— 

communication of a venereal 62 

contraction of a venereal 161, 162 

DISSOLUTION OF MARRIAGE -43-158 

claim for damages in petition for 207 

costs of wife m suit foi — -218 

custody of children, eflect of, on 273 cl &eq 
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DISSOLUTION OF MARRIAGE — {continued) 

decree for 145 

dismissal of petition for 121 

for adultery of husband, 327 
wife, 43 

coupled with other matrimonial ofitnee of hus- 
band, 69 

giounds for 43 

jurisdiction of Courts in India to grant 2, 34, 326 

interman lage of parties after 310 

petition for — 

by husband, 43 
by wife, 43 

changed to one of judicial separation or vice 
versa , 178 

remarriage after 310 

suit for 43 

bars to — 

collusion, 129 
condonation, 124 

conduct conducing to adultery, 119 
connivance, 117 

petitioner guilty of adultery, 135 

DISTRICT COURT — 
jurisdiction of- 43 

High Court to confirm decrees of 149, 151 

petition to be filed either m— or High Court, 43 
reference to High Court by 42 

DISTRICT JUDGF — 23, 24, 28 

DIVORCE— 

See Dtssoi ution of Marriac e 
a mensa et thoro, see judicial separation 
a vinculo matrimony see Dissolution oi Marriage 

grounds foi -43, 69 

husband's petition for 43 

wife's petition for 69 

wife's right to husband's name after 311 

DOCTRINE OF RECRIMINATION— 135-142 
what is- 135 

DOMICIL— 10-22 

abandonment of original 13 — 14 

acquisition of new 13, bi- 

as affecting jurisdiction of Indian Couits, 1 ), 21 

change of 14 

presumption against, 14 
Court to be satisfied m respect of- — -12, 326 
definition of — —10—11 
distinguished from residence, 20 
foieigner residing in India, 21 
an suit foi nullity, 22 
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DOMICIL— (continued) 

meaning of 10 

of alien enemy, 19 
co-respondent, 19 
persons in Indian service, 18 
wife, 16 

for reasons of health, 12 

residence as evidence of 13 

to found jurisdiction, 16, 21, 326 

to be stated in petition, 333, 341, 348, 360 

DRUNKENNESS— 

does not amount to cruelty, 92 

DUCES TECUM— 

subpoena — not to be served upon opponent to obtain 
evidence of adultery, 80 

DURESS— 

how far affects validity of marriage, 161, 171 

DUTY OF COUNSEL— 

when petitioner is guilty of adultery, 137 

DUTY OF COURT— 

to be satisfied of the absence of collusion or connivance, 121 
to review the whole case before confirmation of decree of 
District Court, 150 

DUTY OF SOLICITOR— 

when petitioner guilty of adultery, 137 
when there is existence of collusion, 131 

ENFORCEMENT OF ORDERS AND DECREFS— 305.H80 

EVIDENCE— 

admission as 57-59 

affidavit 286, 339, 352, 371 

competency of parties to give 298 

confessions as 57 

co-respondent's 76 

corroboration of 77, 94 

husband and wife, competency of and compellable to- 

give 298 

mode of taking 295 

of adultery, 52 et seq 

bigamy with adultery, 33 
co-respondent, 76 
cruelty, 80 et seq 
desertion, 95 et seq 
detectives, 66 
experts, 167, 169 
marriage, 45 
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EVIDENCE — ( continued ) 

medical inspectors, 166—167 
non-access, 72, 76 
paternity, 75, 76 
prostitutes, 66 
virginity, 165 
witnesses abroad, 297 

EXCLUSION OF PUBLIC FROM COURT- 
see Trials in Camera 


EXECUTOR— 


cannot continue suit for variation of settlement, 261 

enforcing order for alimony pendente 
hte , 255 

FACT— 


adultery committed under ignorance of 51 

condonation a question of 124 

domicil a mixed question of law and 13 

supression of material facts a ground for intervention, 14 >, 153 


FEME SOLE— 

after decree of judicial separation wife a 180 

under a protection order wife a 192 


FINAI DECREE— 

applications for alimony and custody of children on — 151 

< ustody of children after 280 

effect on status after 151 

maintenance after 239 et seq 

FOREIGN— 

co-respondent, 113 
domicil, 16 

proof of marriage in — countries, 7, 8 
property of persons domiciled m— countries, 368 
service of process in — countries, 368 

FOREIGNER— 

co-respondent a 113 

marriage with 79 

may petition to Court if resident in India, 21 
service of process on 368 

FORMS— 

answers to petitions, 316, 318, 319, 322, 387 
certificate for decree absolute, 357 
notice to intervener, 346, 347, 385, 386 
only intended to serve as a guide to draw pleadings, 286 
petition for alimony pendente hte , 321 
dissolution of marriage, 315 
judicial separation, 317, 318 
nullity of marriage, 316 
protection order, 320 

reversal of decree of judicial separation, 320, 35 7 
undertaking by minor's next friend, 323 
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FRAUD— 

concealment of the fact of venereal disease is 173 

woman being pregnant by another 
man is not 173 

publication of banns giving false name or age is not 173 

validity of marriage how far affected by 171, 173 

FRESH SUIT ON SAME FACTS — 
when maintainable, 122 
when not maintainable, 164 

FUNCTION— 

of King’s Proctoi, 153, 441 
public, 148 441 

GOVERNMENT PROCTOR— Set King’s Proctor 

appointment of 441 

rules for intervention of ^41 — 444 

GRETNA GREEN MARRIAGE— 4S 

GROSS OR ANNUAL SUM— 

Court cannot order husband to pa> 247 

may ordei husband to secure 247 

no ouler foi seeming — when parties domiciled in Scotland, 319 

GROUNDS BOR RELIEF— 

to be specified m petition, 334, 342, 319 

GUARDIAN— 

ad litem for lunatic when appointed, 289 

mmoi co-iespondent, not necessary, 293 
application by — for variation of settlement, 261 

GUILTY WIFF — 

access to children allowed to 277, 282 

alimony to — —241 

custody of children when given to- — 282 
maintenance to 241 

property of — when ordered to be settled for the benefit of 
husband or childien, 268 

HALF BLOOD— 

relationship by — within prohibited degiees bar to marriage, 325 

HEARING— 

adjournment of— 303 
m Cameia, 301 

HIGH COURT- 

confirmation of decree of Distnct Court by- — 1, 149-151 

extraordinary jimsdicfion of *41 

1 Jurisdiction of — *--39, 41, 326 

reference to— 42 
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HOTEL EVIDENCE — 
of adultery, 63-64 

HUSBAND— 

adultery by— ground foi dissolution under the Indian and 
Colonial Divorce Jurisdiction Act, 327 

alimony not payable after death of 238 

payable by poor 

conduct of — as affecting question of costs, 215 

custody, 280 
damages, 209—211 
variation of settlements 
268 

costs of wife payable by 218 

cruelty of 81 el seq 

desertion 96 

evidence of 298 

insolvency of — does not affect payment of alimony, 251 
liability of — for necessaries supplied to wife, 183-188 
when competent and compellable to give evidence, 298 

IDENTITY— 

decree of confrontation to prove — abolished, 50 
proof of — by photograph, 51 

IGNORANCE— 

adultery committed in — of fact, 51 

co-respondent’s — of respondent being a married woman, 
affects question of his liability for costs, 216 

IMPOTENCE — see Nullity of Marriage — 116-167 

annulment of marriage for 159 

medical inspection of parties, 166 

marriage voidable for 161 

nullity by reason of 161 

quoad hanc , 162 

who can petition for 159 

IMPRISONMENT— 

how it affects desertion, 100 

IN CAMERA— 
hearing— — 301 

power of Court to hear cases 300-303 

when cases heard 302 

INCAPACITY— 

nullity of marriage for 161 

INCESTUOUS ADULTERY— 

what is 24, 29 

30 
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INCIDENTAL PROCEEDINGS AFTER DECREE— 
apportionment of damages, 259 
custody of children, 280 
maintenance orders, 240, 279 
settlement of property of guilty wife, 256 
taxation of costs, 227 
variation of settlements, 261 

INCOME TAX — 

deduction of — from husband's income, 235 
INDIA — 

divorce m 43, 326 — 

foreigner residing m — may petition 21 

proof of marriage in 46 

Ruling Prince in — cannot be made co-respondent, 114 

INDIAN AND COLONIAL DIVORCE JURISDICTION 
ACT — 326-331 

appointment of Judges under 328 

grounds for dissolution under 327 

decree passed by Indian Court under — to be registered in Eng- 
land, 328 

petition under— to state reasons for instituting suit in India, 327 

INDIAN DIVORCE ACT, 1869-1-325 

INDIAN DIVORCES (VALIDITY) ACT, 1921—410 

INFECTION OF DISEASE— 
burden of proof, 61 
pnma facie proof of adultery, 61, 62 

IN FORMA PAUPERIS— 

liability for alimony when husband sues- — 232 

liability for costs when husband sues 221 

security for costs when husband sues 221 

INFORMATION— 

to be given to King's Proctor, 153, 441, 444 
INJUNCTION— 

to restrain husband from disposing of his property, 268 
in proceedings for alimony, 233 

to prevent removal of children out of jurisdiction, 278 

INQUIRY— 

as to alimony, 244 

ante*nuptial and post nuptial settlements, 260, 263 
maintenance, 243 

INSANITY— 

affecting validity of marriage, 169 

burden of proof, 169 

nullity of marriage for 168, 170 
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INSINCERITY— 

discretionary bar to relief, 201 

in respect of restitution proceedings, 199, 201. 

INSOLVENCY— 

husband's— does not affect payement of alimony, 251 

INSPECTION (see Medical Inspection) — 
of documents, 285 
of parties, 166 

service of notice to attend medical — —166 
INSULTS — 

if amounts to cruelty, 90, 91 
INTERCOURSE— 

refusal of as defence to suit for restitution of conjugal 

rights, 206 

when ground for decree of nullity, 165 
resumption of -as evidence of condonation, 123, 124 

INTERESTS OF CHILDREN— 

paramount in questions of custody and access, 175 
variation of settlements must not prejudice 271 

INTERIM ORDERS— 

for alimony, 229 

custody of children, 276 

INTERVENER — 

application by for leave to appear, 114, 115, 335, 342, 366 

notice to 335, 342, 366 

service of copy petition on 335, 342, 366 

INTERVENTION — 

after decree «wt, 148, 336, 441 
before decree nist, 153 441 

by King's Proctor (Government Proctor), 153, 441 
one of the public, 148, 441 

person charged with adultery, 114, 115, 335, 342, 366 
persons not parties to suit for custody of children, 277 

costs of 157, 443 

rules for 441 — 444 

INTERVENTION PROCEEDING RULES— 441-444 

JACTITATION OF MARRIAGE— 

Courts m India have no jurisdiction to entertain suit for 36 

JUDICIAL SEPARATION— 177-TSO 

adultery of petitioner a bar to suit for 179 

deed of separation not a bar to suit for 179 

delay, I m 

desertion by petitioner a bar to suit for 107 

effect of— on wife's legal position, 180 
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JUDICIAL SEPARATION — (continued) 
grounds for -177 

liability of husband for non-payment of alimony after decree 
of 183 

petition for 178 

changing to on^ of dissolution, 178 

claiming damages m 207, 208 

provision for children after, 187 

reversal of decree of 189 

substituted for divorce a mensa et thoro , 177 

wife considered an unmarried woman after decree of 183 

a feme sole as to property, 180 

for suing and being sued, 182 

JURISDICTION— 34-41 

denial of— does not affect wife's right to costs, 225 

domicil to found— — 16 

extraordinary— of High Court, 41 

how affected by residence, 22 

m suit for nullity, 3, 22 

meaning of 34 

not conferred on Court by consent of parties, 37 

objection to 37 

of District Court, 43, 44 
High Court, 39, 41 
over foreigner, 21, 38 
Ruling Prince, 114 

removal of children out of 346 

service of process out of 368 

when parties domiciled in England or Scotland, 326 

KING’S PROCTOR— (Government Proctor) 

affidavit in answer to plea of 338, 344, 353, 441-444 

appearance by 152, 337, 441 

appointment of — in India, 152, 153, 441 

costs of 157, 337, 338, 443 

against 158, 443 

giving information to 153 

intervention by 153-157, 441 

during progress of suit, 153, 154, 441 
for collusion or any other cause, 154, 441 

practice as to intervention by 155, 441 

particulars to be given by 337, 441 

right of— to intervene, 152-157, 441—444 
rules for — ’s intervention, 441 — 444 

“LAST RESIDED TOGETHER” — 
meaning of 27 

LEAVE- 

to dispense with co-respondent, 109 
intervene, 114 

remove children out of juusdiction, 346 

LEGITIMACY— 

presumption of 72 
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LEX DOMICIL ! — 

validity of marriage how far governed by 32 

LEX LOCI CONTRACTUS — 

marriage when governed by 31 

LICENCE — 

dispenses with publication of banns, 173 
special 173 

LIEN — 

of Solicitor for costs, 227 

over alimony, 251 

LIMITATION— 
for appeals, 44 
no — for suits, 44 

LUNACY— 
see Insanity 

LUNATIC— 

appearance by committee of 289 

marriage of 169 

petition on behalf of 258 

service of petition on 290 

suit on behalf of 288 

MADRAS HIGH COURT (DIVORCE) RULES, 360-361 

INTERVENTION PROCG, SUP* 
RULES— 444 

MAINTENANCE— 

after decree of dissolution of marriage, 240 

amount allowed for 243, 245 

application for— 377 

covenant m deed how far affects 242 

discharge of order for 252 

distinction between alimony and 240 

Dum Sola et Casta Vtxent , 248 

effect of husband's insolvency on order for 251 

how far affected by conduct of parties, 245 

husband's liability for wife's 240 

increase of amount of 254 

interim orders for-- — 229, 279 

lump sum not allowed for 247 

modification of order for 252 

no order for— without a decree of Divorce Court, 251 
order for— 244 

periodical payments for 248 

quantum , 243 

redaction of amount of 253 

securing 247 

to guilty wife, 245 
variation of order for— -252, 

MAINTENANCE ORDERS (FACILITIES FOR ENFORCE- 
MENT) ACT, 1920, 403-409 , 
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MARRIAGE— 
abroad, 7, 8 

absence of free consent invalidates-— 171 
at Embassy, 7 

capacity of parties to contract, 159, 169, 170 
ceremony of — bow far governed by the lex loci contractus, 
31, 33 

certificate of 46 

consent to — to be free, 171 

-definition of 4 

dissolution of 43 

evidence of foreign- — 7, 8, 9 

general principles of validity of 5 

Gretna Green 48 

m a British Colony, 8 
an Chili, 8 
France, 8 
Japan, 9 
Russia, 9 

meaning of 4 

modern 6 

monogamous, 6, 7 

non-consummation of 161 

■of deaf and dumb persons, 170 
lunatics, 169 
minors, 174 
officers abroad, 8 

persons withm the prohibited degrees, void, 28, 167 
on a British ship, 8 

polygamous 5 

presumption of 49 

by reputation, 48 

proof of 45 — 48 

requisites of a valid 159 

validity of — how far affected by duress, 171, 172 

fraud, 171 
impotence, 161 
insanity, 168 
irregularities, 173 
mistake, 172 
prohibited degrees, 167 
want of free consent, 371 

void ah mttio, 159, 160, 171, 173 

voidable, 159, 161 

with another woman, 24 

deceased wife’s sister, 168 

sister’s husband, 168 
foreigner, 7 


MARRIAGE SETTLEMENTS— 

see Settlements 


PATRIMONIAL CAUSES ACTS, 1857-1923, 411-439 
MATRIMONIAL CAUSES RULES, 1924, 362-384 
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MATRIMONIAL OFFENCES— 
what are 43 

MEDICAL INSPECTORS— 

appointment of — in suits for nullify, 167 

examination by 166 

notice to attend before 166 

refusal of inspection by — presumption of impotence. 165 
report of 167 

MEDICAL MEN— 

compellable to give evidence of treatment to patients, 90 
evidence of — may be relied upon, 62, 63 

MINOR— 

co-respondent needs no guardian ad litem , 293 

custody of 275 et seq 

liability for costs by next friend of 224 

marriage of 174 

meaning of 24 

next friend of — may petition on his behalf, 290 

service of process on 292 

suit by- 290 

undertaking of next friend of — for costs, 291 
MISCONDUCT— 

pre-man tal— when could be pleaded, 44, 45 
MISTAKE— 

Court’s power to rectify, 284 

in publication of banns, 174 

m respect of nature of contract of marriage, 172 

of law, when excused, 148 

validity of marriage how far affected by 172 

MONEY LENT TO WIFE — 

husband’s liability for 185 

whether necessaries, 185 

MOTHER— 

access to guilty 277, 279 

custody of children to guilty 277, 282 

NAME— 

banns published in false 174 

wife's right to husband’s— after divorce, 311 

NECESSARIES— 

allowance to wife for 186 

husband’s liability for— during lunacy, 186 

separation, 183-188 

money lent to wife whether 185 

what ar e 183—188 
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NETT INCOME— 

husband's— for allotting alimony to wife, 234 
what IS" 235 

NON-ACCESS— 

competence of parties to give evidence of, 74, 75 (see Addenda) 

evidence of husband or wife regarding 74, 75 

presumption of legitimacy, 72 

NON-PAYMENT— 

stay of suit for non-payment of alimony pendente hie, 233 

costs, 221 


NOTICE — 

form of 346, 347, 357, 385, 386 

of application for alimony, 335, 355 

decree absolute, 335, 338, 355 

to intervener, 342 

sei vice of 335, 342, 364, 366 

NULLITY OF MARRIAGE-1 59 - 1 75 

age of parties in suit for 160 

alimony m suit for 230, 254 

ceremony of marriage must be proved in suit for 160 

children of annuled marriage, provision for, 176 
decree of District Judge to be confirmed by High Court, 17& 
to be nisi m the first instance, 146, 175 

delay how far affects decree of 166 

for bigamy, 170-171 

force or fraud, 171-173 
impotence, 161—167 
insanity, 168-170 

marriage within prohibited degrees, 167, 168 
undue publication of banns, 173-174 
want of free consent to marriage, 171-173 

jurisdiction of Court to decree 3, 22 

medical inspection of parties in suit for 166 

no provision for intervention m suit for 152, 154 

provision for children on decree of 176 

re-marriage of parties before expiration of appointed 
time, effect of, 310 

security for wife’s costs of a suit for 219 

triennial co-habitation no longer required for — —165 
variation of settlements upon passing a decree for 262 

OFFER TO RESUME CO-HABITATION— 

after the expiration of two years of desertion, 101 

ORDERS— 

appeals from — -305-306 
enforcement of — *—305 
include interlocutory- — r-305 

ORIGINAL DOMICIL— 13, 14 



INDEX, 




PARTICULARS— 

adjournment for 303 

application for 367 

King's Proctor to give 131 

to be given in petition, 79, 94, 107, 334, 342, 349 

PARTIES — 

addition of 351 

alleged adulterer to be part* to suit, 107 
both — guilty of adultery, bar to relief, 135 

collusion between 129 

agents of 130 

competent and compellable to give evidence, 298 

costs as between 213-227 

of intervention to be paid by 157 

death of 112, 146, 238 

domicil of — as affecting jurisdiction, 16, 21, 326 
evidence of — as to marriage, 47 

non-access, 74, 75 

identity of 51 

insanity of either of the 168 

intervention of third — as to custody of children, 277 
icfusal of Court to add 116 

PAUPER— 

husband excused from payment of alimony, 232 
security for wife's costs from — husband, 221 

PhNVhNTE LITE — 
sec Alimony. 

Costs 

Custody of Children. 

PERMANENT ALIMONY— 
see Alimony 

PERSONAL REPRESENTATIVE— 

petitioner's— not entitled to have decree nisi made absolute, 146* 

PERSONAL SERVICE— 

of copy petition, 293, 335, 342, 350 
Notice to alleged adulterer or adulteress, 335, 342, 350 

PETITION— 

adjournment of hearing of— 303 

amendment of 367 

brought for a collateral purpose, 78, 134 
contents of — -287, 333, 341, 348, 349, 363 
dismissal of— 121 

particulars to be given in 43 

service of— 293, 335, 342, 350, 364, 367 
to District Court, 43 
High Court, 43 

verification of — —287, 334, 341, 349, 364 
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PETITION— (continued) 

when a fresh — may be presented on same allegations, 122 

withdrawal of 144 

does not affect counterclaim, 144 


PETITIONER— 

accessary to respondent’s adultery, 116 

agent of — bringing about respondent’s adultery, 117 

conducing to respondent’s adultery, 119 

countercharge against 1 15 

death of — terminates suit for all purposes, 146 
donned of — 16 

duty of Counsel and Solicitor when — guilty of adultery, 137 
guilty of adultery, 135, 142, 107 

or respondent must profess the Christian religion, 3, 4 

PHOTOGRAPH— 

identification by 51 

PLEADINGS— 79, 94, 95, 107, 129 

amendment of 79 

particulars to be given in 79 

see Forms 

to state facts succinctly, 43, 1 07 

POLYGAMOUS UNION— 

not recognised by Courts for purposes of the Act, 6, 9 

POST NUPTIAL SETTLEMENT— 

power of Court to vary — 261 et seq 
what is — 264 

POWER OF APPOINTMENT— 

party guilty of adultery deprived of 271 

PRACTICE— 

discovery tending to show adultery, not permitted, 79 
subpoena duces tecum , 79 

PRESUMPTION- 

111 favour of original domicil, 14 

validity of marriage, 49 
of adultery, 67—68 

PRINCIPLES AND RULES OF ENGLISH DIVORCE 
COURT- 

a^plied to proceedings under the Act, 39 
relief on* 39—4 1 

PRIVY COUNCIL — 

appeal to 308 
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PROCEDURE — 

adjournment o£ hearing, 303 
attachment before judgment, 236 
Court’s power to rectify mistakes, 284 
evidence by affidavit, 286 
inspection of documents, 285 
particulars, 284 

persons over 18 >ears of age can file suits in their own 
rights, 286 

proceedings to be regulated by the Civil Procedure Code, 284 
sta> of proceedings, 284 

PROHIBITED DEGREES — 

marriage within — void, 28, 167-168 
table of 324-325 

PROOF— 

of adultery, 51 
identity, 
marriage, 45 

PROPERTY— 

acquired by wife after decree of judicial separation, 180 

husband restrained by injunction from disposing of 268 

meaning of 25 

power of Court to order settlement of guilty wife’s 258, 268 

wife deemed feme sole with respect to after-acquired 181 

PROSTITUTE— 

co-respondent not liable for costs when wife leading the lifO 

of a 218 

evidence of 66 

no co-respondent to suit when wife leading the life of a 111 

PROTECTION ORDER— 

affidavit in support of application for 191 

alimony pendente hte not affected by 193 

application for discharge of 194-195 

date of desertion to be mentioned in 194 

death of wife intestate after 196 

discharge or variation of 194 

liability of husband after notice of 195 

not retrospective, 192 

property covered by 192-194 

to be m general terms, 194 
when granted to wife, 19P493 
when wife deserted by husband. 191 
wife & feme sole under a 192 

wife’s legal position during continuance of 192, 193, 195 

QUOAD HANC — 
impotence 162 

EAPR-* 

conviction by criminal Court for — not sufficient, 70 
ground for dissolution of marriage, 70 
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REASONABLE CAUSE OR EXCUSE- 

desertion without 104 

what is 104 

RECRIMINATION— 

doctrine o£ 135 — 142 

meaning of 135 

REFERENCE TO HIGH COURT— 
by District Court 42 

REFUSAL OF MARITAL RIGHTS— 

defence to suit for restitution of conjugal rights, 20- 
ground for decree of nullity, 165 
presumption of impotence, 165 

RELIEF— 

bargaining away right to 127 

bar to 95, 99, 107, 117, 119, 124, 129, 132, 135 

on countercharge when petition withdrawn, 144 

REMARRIAGE— 

effect of — before decree nisi made absolute, 310 

expiration of six months after decree 
adsolute 310 

intermarriage of divorced person 310 

liberty to parties for 309 

maintenance not affected by — alone, 253 

of persons after divorce, 310 

wife's right to first husband's name on 311 

REMOVAL OF SUITS- 

power of High Court for — from District Courts, 41, 356 
RESIDENCE — 

‘last resided together', meaning of, 27 
meaning of ‘resides', 25 

of parties within jurisdiction, whenlnecessary, 3, 22 
to be stated in petition, 334, 341, 348, 363 
found jurisdiction, 22 

RESPONDENT- 

cannot oppose the making of a decree mst absolute, 148 
death of— terminates suit, 146 

decree m absence of 189 

impotence of 161 

insanity of 168 

leading the life of a prostitute, 111 
minority of 292 , 

RESTITUTION OF CONJUGAL RIGHTS— *196-207 

agreement to separate good defence to suit for — -200 f 206 

alimony pendente hte in suit for 

allowance to wife is no answer to petition for 207 * 

, answers to petition for 199, 200, 203—207 * 

covenant not to sue for — — 200, 206, 207 
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■RESTITUTION OF CONJUGAL RIGHTS — (continued) 

custody of children after decree for 202 

decree for 201 

to state time within which respondent to return to 

co-habitation 202 

delay m instituting suit for 200 

defences to suit for 199, 200, 203 — 207 

enforcement of decree for 202 

grounds for refusal of decree for 199, 200, 203 — 207 

husband suffering from a loathsome disease, good defence to 
suit for 199 

no limitation for instituting suit for 200 

petitioner guilty of audltery cannot obtain decree for 197 

previous written demand for return to co-habitation, 198 
recurring cause of action, 200 

reiusal of marital intercourse good defence to suit for 206 

service of letter demanding return to co-habitation, 198 
stay of proceedings for 351, 366 

written demand for return to co-habitation before instituting 
suit for 198 

RESTRAINT UPON ANTICIPATION— 

decree of judicial separation removes 182 

RETURN— 

bona fide offer by husband to — to co-habitation, 92, 101, 102 
written demand to— to co-liabitation before suit for restitution 
of conjugal rights, 198 

REVERSAL OF DECREE— 

of judicial separation, 189, 352, 373 

protection of persons dealing with wife before — — 312 

protection older valid before 312 

REVIEW OF JUDGMENT— 

alimony pendente hte to continue till disposal of application 
for— — 238 

REVISION — 

against order of District Judge refusing to add party, 116 
REVIVAL OF CONDONED OFFENCE— 126-127 
RULES— 

Bombay High Couit (Divorce) 341 — 347 

Calcutta High Court (Divorce) — -348 — 359 

Indian (Domiciled Parties) Intervention Proceeding, 441 — 443 

Indian (Non-Domiciled Paities) Divorce 332—340 

Madias High Court (Divoice) 360 — 362 

Intervention Proceeding 444 

Matrimonial Causes- 362—389 

RULING PRINCE — 

cannot be made co-respondent, 114 

SCHEDULE OF FORMS— 3 15-323 
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SEPARATE PROPERTY — 

acquired by wife after deciee of judicial separation, 180 

costs to wife when she is possessed of 221, 346 

wife's— covered by protection order, 192 194 

SEPARATION — 

ante nuptial agreement for 101 

by mutual consent, 99 

for two years or upwards, 105 

without reasonab’e cause or excuse, 104 

SEPARATION DEED — 

affects suit for judicial separation, 179 

restitution of conjugal rights, 206 
variation of- 267 

SERVICE- 

of decree mst, 344 

Notice, 335, 342, 364, 366 
petition, 293, 335, 342, 368 
writ of summons, 350 

written demand before suit for restitution of conjugal 
rights, 198 

on minors, lunatics and prisoners, 294 
out of jurisdiction, 293, 368 

SETTLEMENTS— 

amount of damages to be settled for benefit of children, 259 
ante-nuptial 263 

application for variation of 355, 379 

conduct of parties to be considered m varying 269 

considerations for Court m varying- 269 

discretion of Court in varying 268 

injunction against respondent from dealing with settled pro- 
perty pending variation of 268 

inquiry by Court into the existence of 26 0, 263 

no variation of — of parties domiciled in foreign countries, 258 
of wife's property, 257, 379 
on dissolution of marriage, 262 
nullity of marriage, 
pending suit, 265 
post nuptial 263 

variation of — not to be at expense of children, 271 

vested interests of a deceased child in 266 

who can apply for variation of 261 

SODOMY— 

ground for dissolution of marriage on wife's petition, 71 

SOLICITOR— 

cost of wife's 223, 224, 226 

duty of — when existence of collusion, 131 

petitioner guilty of adultery 137 

lien of— for costs, 227 

right of^to claim costs from husband, 226 
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STATEMENT — 

form o£ 286 

in petition to be verified, 287 
may be referred to as evidence, 287 

STATUS— 

of parties to be mentioned m petition, 333 

STAY OF PROCEEDINGS— 

for restitution of conjugal rights, 351, 366 
on failure of husband to give security for wife's costs, 221 
pay alimony pendente hie , 233 

when similar proceedings pending in another Court, 336, 31*3 

SUCCESSION ACT (INDIAN)— 

parties governed by — affects question of costs pendente hie , 219 1 

SUIT— 

abatement of 146 

by lunatic, 288 

minor 290 

compromise of 151 

decree nisi does not terminate 151 

dismissal of 121 

stay of — see stay of Proccddings 

transfer of 41, 356 

withdrawal of 144 

SUPREME COURT OF JUDICATURE (CONSOLIDATION) 

ACT, 1925—390-402 

TABLE OF PROHIBITED DEGREES — 324-325 

TAXATION OF COSTS— 
of wife, 227, 346, 356, 382 
on a generous scale, 227 

THREATS— 

adultery of wife due to — 51 
amount to legal cruelty, 86 — 88 
marriage brought about by — 171 

TRIENNAL CO-HABITATION— 

no longer required before suit for nullity — 165 

TRUSTEE— 

payment of alimony to wife's— 255 

TWO YEARS— 

statutory period for desertion, 105 

UNDERTAKING AS TO COSTS— 

by next friend of minor, 291 

UNDUE DELAY— 
see Delay, 

UNDUE PUBLICATION OF BANNS— 
see Banns, 

VALIDITY OF MARRIAGE— 
requisites for* 159 
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VARIATION OF SETTLEMENTS- 
see Settlements 

•VENEREAL DISEASE — 

communication of — as proof of cruelty, 89 
contraction of — as proof of adultery, 61, 62 
medical witness compellable to testify regarding 90 

VERIFICATION — 

of case by affidavit, 296 
of pleadings, 287 

VOIDABLE MARRIAGE-159-161 

WANT OF MEANS— 

excuse for delay in instituting suit, 132 

WEEKLY OR MONTHLY PAYMENTS— 

Court’s power to order husband to make — to wife, 248 
not alieanable, 251 

WIFE— ' i 

adultery of, under compulsion 51 

alimony to, 227 239 

ante-nuptial incontinence of, not to be pleaded 45 

condonation by 129 

, costs of 

cruelty of 92 

custody of children to guilty 282 

domicil of 16 

evidence of 298 

feme sole ^fter decree of judicial separation, 182-183 
as regards after-acquired property, 180-181 

husband’s liability for money lent to 185 

necessaries supplied to 183-186 

right of to pledge husband’s ciedit, 183-185 

settlement of property of guilty 258, 268 

when competent oi compellable to give evidence 298 

when forbidden to pledge husband’s credit, 185 

WILFUL DESERTION-97 

payment of allowance to wife no answer to charge of- — -98 

WITHDRAWAL, OF PETITION— 

does not affect counterclaim, 144 

Solicitor’s right to costs, 223 
effect of- 144 

WITNESSES— 

husband and wife competent and compellable as 298 

medical— compellable to testify, 90 







